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FOREWORD

The matters [ wish to address in this book are of the greatest topical relevance and include
crucial fundamentals such as war, torture, terrorism and, more generally, the role played by
human rights and the international justice system. Regarding these topics, the news coverage
of events during the last few months has been permeated by violence. My interlocutor and our
fellow-traveller on this journey of discovery is an expert well-known in professional circles
but also among the wider public for his extensive scholarship in public affairs and as a
populariser who is active in the service of precision, explanations and stirring consciences.

[ asked Antonio Cassese questions, often uncomfortable ones, on this whole tangled mess of
issues. Why are there wars? What can the law do about them? What is the international
community and what can we expect from it? What is the value of human rights? What can be
said about genocide? And what about the use of torture? How can we fight terrorism without
forgetting that human rights exist? Are international tribunals merely the latest form of
expression of victors’ justice?

The replies that he gave me were challenging, at times unexpected, and fully informed by his
rich direct knowledge of the facts as well as by many reminiscences. They were often
shocking, always full of details more striking than a scholarly treatise could provide. It is from
these answers - delivered in a colloquial style, and just as they developed during interview
sessions - that emerges the figure of someone who is beyond doubt a protagonist of a new
phase in the century-old arm-wrestling in which the sovereignty of states clashes with the
doctrine and practice of human rights.

In this respect, as early as 1986, in a passionate contribution to this debate published by the
Revue Générale de Droit International Public, Antonio Cassese was already expressing his
hopes of a profound transformation of the rules that preside over armed conflicts of a non-
international nature, such as civil wars, which are traditionally placed among the “internal
affairs” of states. The question he was asking, to be precise, was how the parties involved in a
civil war or in the repression of armed rebellion were ever permitted to use methods and
weapons that would be prohibited in conflicts among states. To put it even more clearly, he
was wondering why states are allowed to undertake actions against their own citizens that
rules under the law of war forbid against a foreign enemy. His hope was that forces beyond
the judicial sphere - such as public opinion or non-government organisations - could be
mobilised to bring some “moral pressure” to bear on cold legal norms and force changes.

This represented an important staging post on the long march that Antonio Cassese as an
international law jurist (and current President of the Special Tribunal for Lebanon) had begun
in his often-lonely fight for “humanis[ing] the laws of war”. For him, this meant extending the
purview of existing rules that the international community and civic awareness have already
made their own and working with the norms contained in the 1949 Geneva Convention.

This approach had led him to try and prove the existence of customary laws dating back to the
Spanish Civil War (1936-39). Despite the glow of savagery that still clings to these historical
events, it seemed to Antonio Cassese that the reactions on the part of the international
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community at the time had brought on the acknowledgment of four basic tenets: a) the
prohibition of the intentional bombing of civilians; b) the prohibition of attacks against non-
military targets; c) the adoption of certain precautions while attacking military objectives; and
4) the legitimacy of reprisals if the enemy failed to respect international laws protecting the
safety of civilian populations.

In the decades that followed, some resolutions of the UN General Assembly had again referred
to these rules in spite of the opposition of numerous member states mostly from the
developing world. Nonetheless, in general principle, states and their sovereign decisions were
still given a free rein as was seen, to make but one example, when bombings using chemical
weapons were ordered by the Saddam Hussein regime against the Iraqi Kurds.

An opportunity for a perspective shift presented itself in the 1990s, following the institution
of the International Criminal Tribunal for the former Yugoslavia (ICTY) by the UN Security
Council with Judge Cassese as its first President. The peculiar entanglement of these events in
the Balkans, with their aftermath of blood and atrocities, often mislead the public into
believing that these various conflicts were part of a single complex international armed
conflict. Even so, the armed actions that took place in Bosnia-Herzegovina particularly became
instead classified as non-international acts of war, with the involved parties themselves
accepting this definition.

Article 3 of the Statute of the ICTY opened a narrow window of opportunity for the application
of “laws or customs of war”, without openly making a distinction between civil wars and
international conflicts, but it was enough for Madeleine Albright, the United States Permanent
Representative to the UN Security Council, to successfully sustain that it was necessary to
interpret these rules as “all the obligations deriving from humanitarian law in force within the
territory of the former Yugoslavia at the time when such acts were committed”.

A general consensus was evidently lacking, but the principle was put into application. And it
was revolutionary progress to be able to claim that the international humanitarian law
violations that took place during the (internal) Bosnia-Herzegovina conflict ought to be
considered war “crimes”. In particular, in its dealing with the “Tadi¢ case” (the first defendant
to appear before the judges in The Hague) the Appeal Chamber, presided by Antonio Cassese,
adopted this very position stating that these norms cover a range of contexts “such as the
protection of civilians from hostile acts, indiscriminate attacks in particular, the protection of
civilian objectives, particularly cultural assets, the protection of all non-participants (or of
those no longer participating) in the hostilities, as well as the prohibition of such means of
war as are forbidden in international conflicts and the outlawing of certain modes of combat”.
And it was further stated that “elementary considerations of humanity as well as common
sense suggest considering as spurious the argument that allows states during internal warfare
(when the objective is to suppress the uprising of their own nationals on their own territory)
to make use of weapons prohibited in the case of armed international conflicts”. The Appeals
Chamber further quoted Justinian’s famous maxim according to which the law exists to take
humanity into account and to protect it: hominum causa omne jus constitutum est.

A more general question was still unanswered: can a tribunal, with a ruling, make new
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international law? In later years, while acknowledging that the Tribunal did not have the
power to create new rules (someone spoke of “illegal but legitimate” ruling) Antonio Cassese
has underlined that, in his opinion, it was necessary for general principles to prevail over
specific rules, which are often conservative, and not to lose sight of human dignity, for “rape is
always rape and murder is always murder, whether committed during an international
conflict or in a civil war”. The debate is still not closed and later proved relevant when we
broached the question of an International Criminal Court.

From this exchange our book project was born. And I must say that Antonio Cassese was quite
reluctant at first to accept a commitment to this ‘conversation’. He told me that a
‘conversation’ model that remained unequalled as far as he was concerned was the
extraordinary dialogue between the two passengers onboard a train bound for Zurich
fictionalised by Francesco De Sanctis in 1858 in Schopenhauer and Leopardi. Once he
convinced himself that, while we could not hope of ever proving equal to the nuance, wit, and
depth of thought of that model, a conversation of interest remained possible: he thus agreed
to participate. However, he warned me that he viewed this interview as a “barricade”. As he
put it, when people throw up a barricade anything handy is piled on it: mattresses, wardrobes,
lorry tyres, car carcasses, old painting frames, tables, shelves, book crates, and so forth. Thus,
everything Antonio Cassese had at his command was thrown into this conversation: political
and juridical reflections, early reminiscences, thoughts on past experience, citations,
anecdotes or whatever else he may have had. And there is no shortage of stories or
information that had previously never seen the light of day, either. [ have attempted to bring
some sort of systematic order to these miscellaneous materials in the hope of engaging the
curiosity of my readers for “home-front” and international humanitarian law topics.

G.A, 2011



Introduction - Getting into the Leviathan’s head

Throughout my career, whenever focusing on the study of the phenomenon of
war, the point of my whole approach has always been the protection of the
human person. I was asking myself these crucial questions: how can we prevent
combatants from using appalling, dehumanising weapons? How can we stop
belligerents from killing, maiming, raping, or slaughtering civilians, elderly
people, children, and the sick? My main interest was primarily to see how the
notion of respect for human rights could be incorporated into a phenomenal
framework which a priori appears essentially impervious to any form of
humanity.

However, two aspects of war have always intrigued me. First, the more obvious
and frequently studied: war as an outburst of human aggressivity. All the rules of
civilised living are swept aside, and we have a throwback to barbarism, violence,
a primitive humanity, when overwhelming others and possibly killing them

were the main goals. | wanted to try and understand how one can proceed from
relatively peaceful and co-operative relations between human beings to violence
and war. My interest was predominantly historical or political, but also
psychological. What are the subjective and objective springs that activate this
release of chaos into warfare?

Of course, my interest in war as a jurist was from another point of view: how,
and how far, can legislation go toward introducing a minimum of humanity
when violence breaks loose? Thus, I set out to study the Geneva Conventions, the
many international treaties on the protection of the wounded, the use of
weapons, and so forth. Then it was my privilege to participate in the Diplomatic
Conference of Geneva (1974-1977) which attempted an update of the
humanitarian law of armed conflicts, as the laws of war are called today. It was
there that I got to know the military people, the diplomats, the experts in the
human rights field. All these meetings were eye-openers and afforded me more
than a few insights. To this day, war remains an interest of mine, although from
yet another perspective: armed conflict law violations and how offenders can be
punished. In short, war crimes and their repression by national and
international tribunals are now my occupation.

[ was able to achieve a better understanding of the functioning of international
law (or so at least it seems to me) when [ moved from research-oriented
activities into para-diplomacy. This was a very important step for me to grasp



how international relations are conducted, especially when [ went on to gain
more practical experience as a member and president of the Council of Europe
Committee for the Prevention of Torture. This involved visiting places where
people who are deprived of their freedom are held, from police stations to
prisons, detention centres for alien asylum-seekers, and hospitals for the
criminally insane. [ was always around physicians, psychiatrists, prison system
experts, which made this experience of great interest for me and, actually, even a
fascinating one - not least because of the professional exchange with non-jurists.
They interested me because they had a more immediate experience of these
human beings and their personal suffering, both physical and mental. And by
visiting places where people are deprived of their freedoms, | was able to
approach a suffering humanity living in extremely unpleasant, often less than
humane, circumstances.

What all this actually meant for me was that I had to submit to a rigorous
critique the very notion of statehood - as it has come down to us through
evolution from the times of Hobbes and his mythical terror-striking Leviathan.
Its form and power may have changed since Hobbes, but its essence has actually
remained unaltered. And then if [ was aspiring to influence its behaviour and
guide its evolution (in my own small way, of course) towards new and more
acceptable expressions in the international arena, I realised that a high dose of
realism as well as a capacity to learn to think like the Leviathan itself were
required. Only then could I find out how the sovereign state, this Moloch,
reasons, how it looks at things. Then I could try and push out its boundaries
always further towards even greater limitations on its traditional sovereign
prerogatives.

[ then attempted to learn how the brain of the Leviathan could be entered, to
understand how it works and to see what its motives and basic impulses, too,
are like. I also tried to see using its eyes, from within, to grasp how power looks
at reality. [ have often participated in meetings called to work out new
international human right treaties, and I realised that governments, too, can
speak out on human rights, create rules concerning human rights, while at the
same time failing to respect them. This experience was more illuminating than if
[ had read an entire library! Field experience, close contact with the real
“actors”, or those who make the rules, the Great Powers, was a unique
experience.

[t is true, the Leviathan, the state, takes on various masks that only have in
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common the fact that they are state structures, usually beneficial because they at
least help in preventing chaos, as in the case of Somalia, where gangs and tribes
rule supreme. When there is a state apparatus, a centre of power which controls
a territory, represents a community, has its own organisation that it guarantees
and is responsible for, everything is much more straightforward. That is to say,
what you are dealing with is a state, you have a proper interlocutor, and you are
not dealing with uncontrollable armed groups, terrorists, or para-state groups
who are, truly, “dogs of war” unleashed. In the absence of a state, one would not
know where to turn to insist on certain standards of behaviour.

This Leviathan can assume the countenance of Zimbabwe, Myanmar, China,
North Korea, or the face of France, Great Britain, the United States of America,
Germany, or of any democratic state seeking to look after its national interests,
states that are certainly conditioned by a doctrine of national security but are
also willing to be open-minded about international values. Even the United
States (currently the sole planetary power managing interests that are not only
economic and political in scope but also strategic and military at world level)
must labour under constraints in its mode of action which it cannot ignore. The
United States comes under criticism for a “hegemonic planetary vocation”, but it
is also true that this vocation is derived from a general expectation held by many
around the world. The reason for this is that many people can see that a global
manager to sort out politics, economics as well as international relations is
sometimes convenient.

The Leviathan, therefore, can assume an assortment of masks, some not
consistently evil or murderous. Often, the face of co-operation is put on. If we
think about European nations, for instance, there are Leviathans among them
that are not necessarily nice but are at least “domesticated”, and they can
sometimes almost be compelled to put on a co-operative expression. And from
many points of view, ‘Old Europe’ appears to be a bulwark of human rights, the
foremost example in history of attempting continental unification without
having to go to war. It is a vast geographical area where the death penalty has
been abolished, where a political body such as the Council of Europe can be
found at the same time as an extraordinary judicial organ, the European Court of
Human Rights, a vanguard sentinel on the human rights watch. It is no
coincidence that the six decades just concluded have been the first - perhaps
since the Roman Empire, historically — when the peoples who live in what is now
France, Italy, Germany, Spain and Great-Britain, to name but a few, have not
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been at war among themselves.

Following these experiences, there was also a personal Gordian knot that I
realised [ had to untie, but please don’t get me wrong, [ know that many have
already pondered the topic! [ needed to figure out for myself the reason why
there was so much violence about, especially the kind of violence that human
beings inflict on other human beings. I say this under my breath, because the
question is almost metaphysical: it involves nothing less than a confrontation
with the problem of evil. Plainly, I lacked the philosophical armamentarium
needed to formulate any ‘findings’ of my own. [ had to provide myself with a sort
of pocket philosophy which I propped up with further reading: Freud I
mentioned earlier, especially his correspondence with Einstein on the ‘whys’ of
war which illustrates well the psychological roots of violence on a macroscopic
scale (another way of saying ‘war’). Later on I read Spinoza, Kant, and proceeded
to Buber’s writings.

In conclusion, I ended up “making the experience of evil” or, to put it more
simply and in less grandiose terms, | had to see first-hand many situations
arising from malice, aggressivity, and destructive impulses. In these occasions,
my mind often turned to Martin Buber’s “Images of Good and Evil” (Bilder von
Gut und Bose), an essay written in 1952.1 Broadly speaking, [ would say that
Buber should be studied in opposition to Carl Schmitt because, instead of the
latter’s “friend-enemy” categories, Buber uses “I-Thou” categories - which
convey ideas of dialogue, rather than the sharp opposition, the contrast with no
escape advocated by Schmitt.2 Buber is far from justifying humanity’s nefarious
tendencies and lays greater stress on the “evil instinct”, or der bése Trieb, as he
terms it, a fundamental component of the human spirit, and he recognises that
aggressivity and the wish to abuse one’s power are among the motors of history.
Ultimately, without this violent impulse towards aggressivity and ego-assertion
directed against others, we would not find ourselves doing many of the things
that we end up doing instead, as Buber remarks. And so it is, we destroy the
other, but in the affirmation of our ego we do something productive. This is what
Buber emphasises: a realisation that this component is indeed a negative, albeit
fundamental thing. It is of course implicit in all this that, in a balanced person,
the aggressive impulse has to be vigorously kept in check, or at least channelled.
As Buber puts it, “man’s task is not to extirpate the impulse towards evil but to

1 M. Buber, Bilder von Gut und Bése (Koln und Olten, Jakob Hegner, 1953), p. 99-106.
2 See M. Buber, I and You , transl. and with a prologue by W. Kaufmann (New York-London, Simon
and Schuster, 1970).
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conjoin it with the impulse towards good”.

But this also brings to mind HG Wells’ 1895 book “The Time Machine”, in which
a character invents a machine that can travel through time. He would like to
journey back and meet Plato, to converse with him and other major historical
figures, but he mishandles the lever engaging the gears of the device and he finds
himself in the future. It is a future in which a world without violence has been
established, where people have become meek, almost sexless, and soft; it is a
world of dancing, of listening to music, where fruit are perennially available for
food. However, the time-traveller cannot help noticing that a climate of
intangible fear looms. This is caused by the “Morlocks”, a class of humanity
confined to a subterranean world where all the productive activities necessary
for the material functioning of the ‘upper’ world are concentrated. During the
night, these creatures emerge, give vent to their violence, and capture the “Eloi”
to devour them. Wells shows us clearly that, when the amalgam of good and evil
found in all of us is split apart and separated into categories of human beings
(distinguished on the basis that all the good goes for the few and nothing but evil
is left to the rest), the upshot is an absurd “Morlock”-and-“Eloi” relationship.

The most powerful condemnation of war that I have ever seen, exposing war as
the supreme form of “evil” can be found on the wall of a prison cell in the
Scheveningen Penitentiary in The Hague. Cell 601 is a very special cell. [t now
enjoys historical location status and is a sort of national monument. It has not
been used as a cell since 1945, even though it is situated in an overcrowded gaol.
The Queen of the Netherlands visits yearly to honour those who passed through
Cell 601. It was there that - between 1940 and 1945 - the Gestapo held
members of the Dutch Resistance who had been sentenced to death. The
prisoners spent their last night in this cell before being lead among the dunes on
the nearby beach to be executed. I have visited it several times, at first out of
historical curiosity, and later to pay my silent respects to all these people killed
because of the political principles that they held. Between 1994 and 1995, every
time I was in the Scheveningen Prison (where the UN detention facility for
defendants tried before the International Criminal Tribunal for the Former
Yugoslavia was being built), [ always paid a visit to cell 601 after inspecting the
progress of the construction site. This is a cell that is full of inscriptions left
behind by the condemned inmates. One cites four lines in French by Victor Hugo,
followed by the condemned man’s initials E.B. and a date, 5 Juni 1944. So, this
was from a young Dutchman who was slain on the sixth day of June. The
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inscription reads: “For six thousand years, war /Has pleased quarrelsome
nations./ And God has been wasting His time/ Making flowers and stars”.3 My
imagination lets me feel the young man’s bitterness as he wrote out these lines
on the wall of his cell. Even though he was moved by patriotic ideals and driven
by hatred for the Nazis, he realised the absurdity of losing one’s life because of
war.

A.C, 2011

3 This is the original verse:

“Depuis six mille ans la guerre

Plait aux peuples querelleurs

Et Dieu perd son temps a faire

Les étoiles et les fleurs.”

These are the first four lines of the poem entitled “Depuis six mille ans la guerre”, from Victor Hugo’s
Les Chansons des rues et des bois (1865), a collection of his poetry.
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CHAPTER ONE - The Violence of War: Is Law Powerless?

1.1 Wherefore war?

Let us start with a basic question: how come humankind does not seem able to free
itself from the barbarity of armed conflicts?

This is the question that Albert Einstein put to Sigmund Freud in a letter from
1932, when the physicist had been asked by the League of Nations to look into the
matter and find out whether something could be done to prevent a second world
conflict. The great psychoanalyst described how there are two instinctual parts to
the human psychic structure: eros, the positive, constructive, and propulsive drive,
and Thanatos, the aggressive and destructive one. “There is no question of getting
rid entirely of human aggressive impulses, it is enough to try to divert them to such
an extent that they need not find expression in war”, Freud wrote back.* And we
can also put mechanisms in place that somehow bolster support for a spirit of
pacifism. But Freud’s wise conclusion was that we should not deceive ourselves.

Another explanation, and even a justification for war, can be found in the Dialogues
of St. Petersburg, the work of this perceptive theoretician of the right, Joseph de
Maistre. As you know, the Dialogues (written in 1821) form a series of three-sided
conversations between a Count (standing for de Maistre himself), a St. Petersburg
Senator, and the Chevalier, a young Frenchman driven to the Russian capital by
the storms of the Revolution. These exchanges unfold over a summer night in July
1809, while the trio are rowed up in a launch towards the Count’s country house
along the Neva. Now, during the Seventh Dialogue (Septiéeme Entretien), the
Chevalier and the Senator introduce the question of war and wonder how it is even
possible that men for whom respecting others is an obligation under normal
circumstances can turn into licenced assassins so unexpectedly.> And at this point
de Maistre launches himself into rather penetrating pages filled with indignation
about the absurdity of war. In particular, he asks himself how it is at all possible
that, while men moved from a “state of nature” into a “state of civilisation” under
conditions of statehood, the nations themselves remained in this “state of nature”,
continuing to make war on one another, refusing to recognise any higher authority,
and appearing to be wholly caught up in their eagerness for carnage
(Uenthousiasme du carnage). De Maistre’s answer should hardly surprise us,
“Terrible as the law of war is, it is nothing more than a chapter of the general law

4 Sigmund Freud, Why War? [Warum Krieg? (1933)] In: Freud S, Strachey J, Freud A, Rothgeb CL,
The Standard Edition of the Complete Psychological Works of Sigmund Freud, London, 1953-1974,
Hogarth Press and the Institute of Psycho-Analysis, Vol. XXII, p. 197.

5 Joseph de Maistre, Les Soirées de St. Petersburg, ou, Entretiens sur le gouvernement temporal de
la Providence, Bruxelles, 1837, Meline, Cans et Compagnie, Vol. II, p. 5-66; English translation:
Joseph de Maistre, St. Petersburg Dialogues, or, Conversations on the Temporal Government of
Providence, translated and edited by Richard Lebrun, Montréal & Kingston, 1993, McGill-Queen
University Press, 1993.
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that weighs down the universe: within the vast dominions of living nature, violence
manifestly rules. It is ‘a sort of foreordained wrath’ (une espéece de rage prescrite)
which results in all beings engaged in arms in mutua funera (till their reciprocal
burials). Once removed from the realm of insensible matter, you will find a sentence
of violent death writ large on the very lining of living matter.” Nothing new up to
this point. After all, Hobbes had already written in the seventeenth chapter of his
masterpiece that war, ‘that miserable condition ... is a necessary effect of the
natural passions of mankind”. However, de Maistre goes far beyond this when he
‘divinises’ war. War for him “is in itself divine”, as he says, because it is a law of
this world, “the great law of the violent destruction of living beings”. Listen to what
de Maistre writes: “war is divine because of the indefinable force that determines
its success”; “nothing in this world is more immediately dependent on God than
war is”.6 Ultimately, even if war is absurd and inhuman, it is nothing but a
consequence, or the end result, of divine law. You will agree that this way of
reasoning is truly astonishing! To classify the barbarity that war represents as a
subclass of divine law leaves one speechless. De Maistre, however, did not have
much experience as a “political operator” and his best thinking was done while he
sat at his desk. Did you know that he was said to have had a swivel chair made
from which he could work up to fifteen hours a day, and that he did not leave it
even to eat or stretch his legs? All things considered, I prefer his younger brother
Xavier to him. A less famous man, but he knew war at first hand, having pursued
a military career. He also wrote a fine letter to his elder brother on the retreat of
the Russian army (in which he served) from Moscow in 1812 which he
supplemented with an extremely competent description of the devastations of war.
As you know, he also penned a delightful collection of literary writings, such as his
Voyage autour de ma chambre.

Are all anti-war declarations deceptive, then?

Unrealistic, to say the least. Let us examine two texts that I would place among the
most elevated expressions of the world’s civic conscience: the UN Charter and
Italy’s republican constitution. Even when they have something to say about war,
they are not ‘pacifist’ documents, they do not say that war ought to be abolished.
What they say is that there will be wars, but what we need is to channel the energies
of what we do. To start a war is illegitimate but responding to aggression is
legitimate. What we then need is a system that gives us a legislative “green light”
to tell us when we can go to war and when we cannot.

Today we have the United Nations, an organisation that should specifically strive to

6 Joseph de Maistre, p. 16-41.
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make war impossible...

This, too, is an illusion. Secretary of State Henry Kissinger defined the UN Security
Council as “the world's board of directors”, and yet the five countries with a
permanent seat on the Council are the main producers and exporters of weapons.
The same five major powers whose brief is to oversee international relations and
prevent outbreaks of armed conflicts, or, to safeguard peace, are the very same to
make and sell armaments, the essential means for starting and keeping armed
conflicts active. The way forward, while acknowledging such contradictions, is
meandering between national, regional, or ideological stakeholder interests. There
is no alternative, specifically because of the profound transformation the
destructive character of armed conflicts themselves brings about. The reason is,
basically, that there are two fundamental war models. The first is that theorised by
Jean-Jacques Rousseau in The Social Contract. According to Rousseau, the
relationship in wartime is between states and not between men, the involved parties
being soldiers, not citizens. As King Wilhelm of Prussia aptly put it in 1870 when
he proclaimed: “I wage war against French soldiers, not against French citizens,
who shall continue to enjoy in full the safety of their persons and property...” In
those days war had, to some extent, retained something approaching a chivalrous
character. De Maistre correctly reminded us that European warfare used to observe
certain rules or practices convenient to both sides. For instance, campaigns always
used to begin in May and end in December.”

The second model was propagated by Napoleon and theorised by Carl von
Clausewitz: war is total war, and it involves civilian populations beyond the
military. Two or more entire nations fight to the death. The First, and above all the
Second World War are illustrations of this. The massacres of civilians became an
integral part of military operations. We should next remember the distinction
between symmetric warfare (involving two states approximately matched from a
political and military point of view, as recently seen in the Iran-Iraq conflict, or
between Eritrea and Ethiopia) and asymmetrical warfare, which involves one large
and one small state, or, alternatively, one state and one liberation movement, or a
rebellion, or so-called terrorist groups. Until the First World War, wars were
basically clashes between regular armies. All belligerents were bound to respect
the principle of a distinction between the military and civilians, with the obligation
of respecting civilians who did not take parts in the hostilities. Certainly, the
principle was frequently breached, but it was in each belligerent power’s interest
nonetheless to comply with it, if only to be able to concentrate on the destruction
of enemy combatants. Why kill enemy civilians and risk one’s adversary
reciprocating with reprisals? Armed conflicts, since the advent of anticolonial and
other national liberation wars, have almost all become asymmetrical forms of
warfare. On one side, there is an army equipped with field artillery, armoured
vehicles, warplanes, helicopters, and missiles, in other words armed forces which

7 J. de Maistre, p. 23.
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have the instantaneous capacity to devastate whole enemy territories with complete
control of the air; on the other side, men without uniforms, armed only with light
weapons, bazookas and portable missile-launchers, and who are thus only able to
carry out guerrilla operations. Guerrillas hide among civilian populations and use
non-combatants as shields. They conceal their ammunition in private homes and
when they face a powerful army with overwhelming superiority, they strike their
enemy in its ‘soft underbelly’, the civilian population. True enough, by acting in
this way they also jeopardise their own civilians to a major extent and perpetrate a
flagrant violation of the traditional and basic principles of international
humanitarian law. However, the guerrillas counter, it is impossible to fight in any
other way. An ant, facing an elephant, does not fight on an equal footing. Thus,
states with modern and battle-hardened armed forces are now facing a dramatic
dilemma: either they destroy enemy guerrillas knowing that this will entail the
slaughter of civilians, or they remain passive while missiles are launched at them
indiscriminately, or sudden attacks are mounted against their own civilians.

What is to be done at the normative level?

It has become obvious that the intrinsic characteristics of modern warfare have
made the ancient prohibitions of international humanitarian law both obsolete and
unserviceable. Thus, there was no lack of merit to the mocking tone of a particular
magistrate of some authority who teasingly asked me, as we met not so long ago,
“Do tell me, then, what happened to international law in Gaza?” All the
international treaties stipulated between 1868 and 2008 in Geneva, The Hague and
New York no longer have the power of checking violence, because current warfare
differs entirely from what it once was: conflicts have become ruthless clashes
between fundamentally unequal belligerent parties whose sole common
denominators are intolerance and fanaticism. In their hatred for the enemy, they
make no qualms about having their own people massacred, their own children, old
men, and women, as long as their foes’, are similarly slaughtered. Ultimately,
modern warfare is a throwback of the worst ferocity of barbarian times.

What is, therefore, to be done? We have all seen how the indignation of public
opinion, the pressure exerted by politicians, the appeals from the highest moral
and religious authorities have proved of limited avail. Should we, then, set our
hopes on a new set of international regulations? It would be ingenuous to do so.
Jurists and diplomats would take years to come to an agreement and, at any rate,
the military powers implicated would easily elude the new restrictions. Nor is it
realistic to contemplate criminal proceedings against perpetrators of atrocities
targeting even defenceless victims. Guerrillas who attack enemy civilians are
considered heroes by their own people. States or governments at war tend not to
prosecute their own, either because the behaviour of these men often conforms to
widespread practices which the authorities approve or condone, or because such
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trials, if they were held, could sap the morale of troops already exposed to great
dangers and facing exhaustion from anti-guerrilla fighting. The international
criminal tribunals almost always have no competence in the matter. In the case of
Gaza, the UN lacks the power to enforce a trial of the guilty parties.

Of course, if the world’s political leaders were reasonable people, they would realise
a quite plain fact: the current armed conflicts, whether they belong to civil or
international wars, have pushed the limits of inhumanity to a breaking point. We
would need, therefore, to do what we did with the issue of nuclear weapons. As a
nuclear war could possibly spell the destruction of the planet, they have been set
aside. The reverse of Napoleon’s dictum on bayonets (“anything can be done with
bayonets, except to sit on them”) should now be applied to them. Nothing can
currently be done with nuclear armaments, except sitting on them. Similarly,
military solutions to all of today’s economic, political, and ideological conflicts
should be relegated to the lumber-room and political solutions should be put in
place, and exclusively so, even in the case of the most bitter conflicts, or the already
gangrenous ones. Negotiations should replace the violent use of weapons. As Albert
Camus used to say, “words” must blast away “bullets”. This would require political
wisdom, a fair amount of intelligence, and a willingness to understand the
arguments of one’s adversary. So many Mandelas would be needed who
unfortunately do not exist!

In concrete terms, and in your experience, what other avenues do you think we could
explore?

Indeed, there are other ways, even if they are of a rather modest sort. We could set
our hopes on the moral action of non-governmental organisations such as the
International Red Cross Committee and other humanitarian bodies. They have
already acquired great merit for their efforts to “humanise” the face of war. They
could work out authoritative ‘general guidelines’ that would in some way clarify
what currently remains vague or ambiguous in international regulations. In
particular, these directives could define specific behaviour on the parts of
belligerents in two particular contexts: what precautions should be taken when
launching an attack which can result in many civilian casualties, and how can we
establish if ‘collateral damage’ is out of all proportion. First and foremost,
institutional monitoring mechanisms should be created both to prevent violations
and to establish ex postif the killing of defenceless civilians was manifestly without
justification. In the affirmative case, there should be at least some compensation
for the harm wreaked. If a belligerent destroys a private citizen’s house and kills
his children, this is committing an act that cannot be tolerated and for which
belligerents should be condemned; if this is not possible, the least they can do is
to pay compensation for the grievous moral and material harm that they have
caused: in that way belligerents may somehow allay the suffering of the victims. All
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these activities should come under the control of the International Red Cross
Committee, or of the United Nations. In particular, we would be dealing here with
options that would not resolve the problem at the root. However, considering the
complexity of the issues involved and given the paucity of the human makeup (for
“from such crooked wood as that which man is made of, nothing straight can be
fashioned”, as Kant was fond of saying), even such poor palliatives as these would
be better than nothing.

To be precise, the root of the problem remains this: how can these grave crimes even
be committed? Have you formed an opinion on this?

When someone asks me this, [ always answer by sharing an episode that [ became
involved in when [ was serving as one of the judges in The Hague. | was chairing a
section of the Tribunal which came to deal with the case of five Croatians accused
of committing a massacre, one morning in 1993, in a small village called Ahmici in
Bosnia-Herzegovina. This place had eight hundred inhabitants, approximately five
hundred of whom were Muslims while the rest of the population was made up of
(Roman Catholic) Croatians. At five o’clock one morning all hell broke loose: in the
course of a few hours, all the Muslims had either been slaughtered or expelled from
their village. We addressed the issue of whether this was genocide, or ‘merely’
persecution.

After careful consideration, it was decided that it was not genocide because, on the
basis of a series of parameters, in this case, and in our opinion, there was no intent
to destroy part of an ethnic and religious group but, rather, that of expelling the
said group from the villages where they had always lived. In sum, their intent had
been to carry out an act of what journalists have dubbed ‘ethnic cleansing’.
However, we managed to convict almost all the accused on charges of crimes
against humanity. Some of them were later acquitted on appeal. Anyway, what
struck me in this trial was that, while interrogating the witnesses, it emerged that
the victims or members of their family, had been schoolmates of the accused. At
one point I asked a girl, “Excuse me, but how did you recognise the voice of this
man who burst into your home with a machine gun in his hand, when he had
blacked his face up with paint and wore battle dress?” “But I know him very well”,
she replied, “we were in elementary school together, he and I even attended all
classes in the village, and his voice is familiar to me. [ know him very well; he came
to the weddings of my elder brothers, and we went to the weddings of his friends...”.
These were people who had lived in close proximity for years, who had studied in
the same schools, who had attended the same social events, who respected the
religious traditions of the other group and who, one fine morning, woke up and
started slaughtering the members of the other group with whom there were
relations of acquaintance, if not exactly of friendship. It seems hard to believe, but
there it is. But what are the true reasons of such sudden violence? The rapid
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increase of nationalism allows us to see our neighbour as “other”, and then, step
by step, as “enemy”; this is the point when we feel it is ok to attack, and to kill.

And yet, even if justice does not succeed in having a deterrent effect in stopping
crime and preventing it, the fact remains that it is essential that there should be
justice, criminal law justice, | mean, because this is the most effective response to
serious violations of human rights. Until the nineties, in fact, the responsibility of
the state was invariably invoked. For instance, when in 1923 Mussolini sent
gunboats to bomb the island of Corfu because of General Enrico Tellini’s
assassination by Greek terrorists. Italy declared the murder to be a grave offense
under international law and that Greece should be punished for it. In an over-hasty
response to the request of the Greeks for a little more time to allow for the
murderers to be sought, Mussolini bombed the island, and also killed several
civilians. It was a state-to-state response, but it was not a correct one and fell short
of being a justified response. If the state that commits a crime is a major power, it
does not care about the smaller state the citizens of which it kills. In Mussolini’s
case, Italy in 1923 was a quasi-major power and Greece had to suffer the gravest
injustice without the League of Nations moving a finger in its defence. The
response, therefore, was deficient. When, on the contrary, individuals are put on
trial — whether a general, a colonel, a chief of staff, or even a head of state (as
happened to Pinochet, Milosevich, or the Liberian president, Taylor), because they
ordered or endorsed the worst crimes — this is attempting to reach the root cause
of the wrong and strikes the person who perpetrated the crime, or planned its
execution, a most serious violation of human rights. This is in my view the most
efficient response that there can be, in spite of all the limitations that can still be
found.

1.2 What if we could at least lessen the violence of war...
Are there instruments that make the act of resorting to war more difficult?

It is the most awkward thing, to try and restrain the use of war. Naturally, the UN
Charter contains important rules for the creation of a jus contra bellum, which thus
prohibit the use or the threat of force, except in the case of self-defence, or when
the United Nations themselves have recourse to force or authorise it (as with Iraq
in 1990 and in Libya in 2011). At issue, however, is that international law is mostly
shaped by the major powers, whose interest in tying up their own hands is nil, as
this would amount to self-limiting the policies that they have put in place to defend
their own interests, especially when their energy supply is at stake, or when the
trade of their own economy is in need of protection. Let us be clear about this: in
the last decades, say, since the UN organisation has been around, international
law has addressed the problem of novel limitations to violence in wartime by
defining cases for waging war (jus ad bellum), as well as means to restrain war once
it has started (jus in bello).
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Has there been critiques of the current monopolistic system concentrating the use
force in the hands of the Security Council, always excepting self-preservation?

Criticism has mostly come from the ‘right wing’. One of the keenest of these critics
has been Carl Schmitt, the well-known jurist and political analyst from Germany
who for some years was close to the positions of the National Socialists. War for
him represents an important manifestation of the dichotomy between a hostis and
an amicus, and this implies that every state must be free to decide who this hostis
is, against whom waging war becomes a possibility. This is the text-book definition
of the ‘non-discriminating war’, or a nineteenth-century war model in which all the
states have the right to decide, on their own and in freedom, against which state to
wage war. All the states are formally on an equal footing, and categories such as
“just wars” no longer exist. In contrast, what the modern system foreshadowed by
the League of Nations and perfected by the UN Charter amounts to, Schmitt claims,
is to dispossess the states of their freedom of decision and to herald values which
in some cases legitimise war while delegitimising it in others. In this state of affairs,
Schmitt asserts, these legitimising or delegitimising values actually enshroud
under a semblance of formality, in substance a specious one, the possibility of
political decisions for groups of hegemonial powers to make war against one
particular state which these powers have preliminarily delegitimised and
criminalised. Hence Schmitt’s harsh criticism — in his Nomos der Erde (1950) — of
the jus ad bellum restrictions imposed not only by the League of Nations but also
found in the Kellog-Briand Pact.® Please bear in mind that Schmitt had already
taken a stand against the “just”-“unjust” war dichotomy in his well-known 1927
book Der Begriff des Politischen (The Concept of the Political). In it, Schmitt
observed that, often, “it is a hidden political aspiration of some other party
to wrest from the state its jus belli to place the decision in other hands and to find
norms of justice whose content and application in the concrete case is not decided
upon by the state but by another party”, a third party sitting in judgment who
“thereby (...) determines who the (hostis) is”.?

What are we to think about this critique of the current system? Certainly, it places
the decision about a “legitimate” war in the hands of the five Great Powers (the
Security Council permanent members with the right of veto) but, in a way, it puts
a limit on arbitrariness. If, on the contrary, we were to go back to the system
advocated by Schmitt, according to which every state must decide for itself whether
to wage war against a particular hostis, we would return to the bellum omnium

8 C. Schmitt, Il nomos della terra, translated by E. Castrucci, Milan,1991, Adelphi, p. 163-206 and
308-334.

9 C. Schmitt, The Concept of the Political, Translation, Introduction, and Notes by George Schwab,
Chicago & London, 2007, The University of Chicago Press, p. 49. Originally in article form as Der
Begriff des Politischen, Archiv fir Sozialwissenschaften und Sozialpolitik 1927; v58:1-33,
reproduced without change in a subsequent revised edition in: Carl Schmitt, Der Begriff des
Politischen (1932), Hanseatische Verlagsanstalt Hamburg, 1933, p. 32.
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contra omnes (the war of all against all). In the final analysis, Schmitt’s criticism
against the system of “legitimate” war may well be right but his chief political thesis
is an aberration.

In today’s terms, war can be called ‘legitimate’ only if it is authorised by the United
Nations Security Council, or if conducted in legitimate self-defence: if I am
assaulted, I am entitled not to just stand there and get myself killed, I can defend
myself. Today’s crucial issue is not the one that Schmitt addressed. It is completely
different: when can I use “preventive self-defence”? I can hardly just wait for the
missiles to rake my territory; I must be able to anticipate strikes. The most glaring
example of this is the 1967 Six-Day War. All the regional powers were aware that
an attack against Israel by Egyptian, Jordanian and Syrian forces was in
preparation and, in the circumstances, the government in Tel Aviv decided on
preventive action on the night preceding the assault aimed at destroying the
Egyptian air force on the ground. After a few hours, the issue of the conflict was no
longer in doubt and the international community never condemned Israel for that
decision. When again Israel decided to bomb the Osirak nuclear facility in 1982, it
claimed that Saddam Hussein was building a reactor as a step to assemble a
nuclear device for the purpose of attacking their nation. Israel appealed to the
doctrine of preventive self-defence, but the danger itself posed by Iraq was a
projection in the future of six months to one year at the very least. And the Security
Council unanimously voted to condemn the move (with the abstention of the US).
Nonetheless, there was no sequel to this condemnation. Israel did not have to pay
compensation for the damages it had caused, nor did guilty parties receive
punishment for the violation that international laws had sustained. This is an
instance of the so-called ‘grey area’ of the law. The same thing happened in the
case of the attack against Iraq on the decision made by George W. Bush. A short
time previously, French President Jacques Chirac had openly spoken out his
opposition to preventive attacks and against the questionable use of preventive self-
defence (“from one day to the next, Pakistan could attack India, both nuclear
powers...” he had said in an interview with the New York Times).

Once the hostilities break out, the fjus in bello’ kicks in. In your view, are these of
any use? What are their characteristics? And first of all, what are their limits?

International humanitarian law, meaning the set of rules that regulates the
conduct of hostilities among states, or between states and rebels, terrorists, or non-
state armed groups, leaves the legitimate or illegitimate cause of the conflict out of
consideration. It is good enough, I am sure, as far as the protection of the victims
of war is concerned, I mean for prisoners, the wounded, the sick, women and all
non-participants in the hostilities. We can be grateful to the 1949 Geneva
Conventions for this. There is still a lot of work to be done, however, about violence
in the context of war, meaning “the ways and means of wartime violence”. When
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can a military objective become a legitimate target, while severe collateral damage
is still expected to occur among the civilian population? Under what conditions
does this become feasible? And what weapons should be used? For example, is it
possible to use cluster bombs, napalm, enemy-blinding laser rays, phosphorus
bombs, chemical weapons at all? In this context, as I learnt from personal
experience, the major powers’ intentions are to keep a free hand. When I was a
member of the Italian Government delegation to the Diplomatic Conference which
met in Geneva in 1974-1977 and updated the laws of war, we often met the leaders
of the US and Soviet delegations. Occasionally, we were told what they had agreed
upon the previous evening. What was happening was that essential points were in
fact worked out between these two figureheads who either found themselves in
agreement, or mutually concurred on their respective differences, which were later
made public.

Embedded within the discussion of wartime violence is the problem of the protection
of civilians, most of all when so-called ‘targeted assassination’ methods are used,
such as Israel has used against the Palestinian “terrorists”, but also the United
States, with drones, or pilot-less aircraft operated by remote control. What are your
thoughts on these topics?

The practice of targeted homicide, whereby Palestinian terrorists, or presumed
such, get killed while they may be riding a cab, at home or at friends’, is not only
profoundly immoral but also contrary to international law. As a matter of fact, these
rules prescribe that during an armed conflict, enemy combatants can be targeted
only if they participate in an armed attack, or if they are moving towards (or from)
the zone where operations are taking place. Combatants may not be killed when
they are not participating in hostilities: it is not lawful to kill a Palestinian terrorist
who is having a meal with his family, just as it is unlawful to target an Israeli
general on his way to his synagogue to pray, or when he brings his children to a
cinema. Moreover, when an indisputably military objective is the focus of an attack,
all necessary precautions must always be taken to avoid civilian casualties, failing
which war, which in itself is a form of savagery, becomes even more barbaric.

Six years ago, | had the opportunity to expose these ideas to the then chief legal
adviser to the Israeli army, Colonel Daniel Reisner. He told me in response that not
a single military operation was ever carried out without his assent, and that in very
instance he sought to establish both that the Palestinians who were to be killed
were actually dangerous terrorists and that the probabilities for “collateral damage”
were kept to a minimum. But such measures are insufficient. What would be
necessary here is that the Israeli authorities, following every ‘targeted homicide’
even if justified under the laws of war, made sure that the damage wreaked on
civilians was not ‘disproportionate’ — and if the circumstances were found so, they
should initiate disciplinary or criminal proceedings against whoever ordered the
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attack, and nonetheless the civilians affected should always be compensated. This
is not what happens, however.

Some years ago, an action was initiated before the Supreme Court of Israel against
these targeted homicides. The Court was presided by an outstanding jurist, Aharon
Barak, a man of poise, and quite courageous. It was he who coined the famed
phrase: “a truly democratic state fights terrorism with one arm tied behind its
back”, the state having to care for human rights, whereas terrorists do not. As it
turned out, on 11 December 2005, the Court handed down a judgment of the
greatest acumen from the point of view of judicial reasoning and which was full of
original insights. The case was Public Committee against Torture vs. The Government
of Israel. However, it is a judgment that leaves the issue undecided, as it basically
establishes that decisions should be made case by case, on the basis of specific
circumstances, in order to find out whether each case of ‘targeted homicide’ was
legal or not. I must admit that I find such a judgment as typical of the Israeli
Supreme Court approach: the legal argument is intelligent and thorough, its
conclusions limit to a certain extent the power of the executive branch, but it never
manages to formulate a frank rejection of the government’s actions, or of the laws
passed by the Knesset. A way out is always provided for the executive branch. The
same remark applies to another important judgment of the Court regarding torture.
The Court ruled that grave abuse of military or civilian ‘enemies’ is not allowed,
thereby curbing particular behaviours in some sections of the Israeli military. But
the Court added that the problem of whether torture could be justified under
criminal law by a “state of necessity” in some exceptional cases was still an open
question.10

The issue has recently cropped up in a New York court in relation to a particular
case. On 22 July 2002, just around midnight when everyone, therefore, was at
home and asleep, the Israeli armed forces launched a one-ton bomb on a residential
complex in Gaza, destroying it entirely. Their ‘target’, Salah Mustafa Muhammad
Shehadeh, a Hamas military commander, was killed but so were fifteen civilians,
including eight children, while another 120 people were injured. A group of victims,
with the assistance of American lawyers, initiated an action for compensation
against Abraham Dichter, the then director of Shin Bet, the security services, who
was accused of having ordered the attack. Do you know what Israel’s ambassador
to the US wrote to the State Department? That this legal action constituted
inappropriate interference with questions regarding Israeli politics, and that
Dichter in any event was not personally responsible because he had acted not in a
private capacity but “in the exercise of his official functions, in furtherance of the
policy of the State of Israel.” More the pity that this line of argument runs parallel
to another that the Supreme Court of Israel had rightly and strongly dismissed in
1962, when it had been adduced by another defendant, accused, it is true, of

10 Judgment of 6 September 1999, HCJ 5100/94, Public Committee against Torture in Israel et al.
vs. The State of Israel.
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infinitely more serious and far-reaching crimes, Adolf Eichmann. Eventually, the
American court dismissed the claims for compensation, asserting that Israel
enjoyed immunity from its jurisdiction in the United States.

It would be the right thing for an Italian initiative in the matter. I believe it would
be right for our Foreign Minister to request, from a European platform as well, a
cessation of these barbarous acts. Israel is the one democratic state in the Middle
East, founded with the hope of actualising the values of democracy, freedom, and
respects for human rights. These intolerable practices, therefore, cannot be allowed
while the more than justifiable fight against terrorism is invoked by name, as they
degrade the state to the point where it is acting like an assassin, thereby involving
it even in the murder of innocent victims, as often happens to be the case.

But have international tribunals, the International Court of Justice in particular, the
supreme judicature between states, ever intervened to punish a state that started a
war?

Let me remind you of the NATO war against Serbia in 1999 in the wake of the
Kosovo crisis. Immediately after the attack, the then Republic of Yugoslavia (made
up of Serbia and Montenegro) brought an international suit against the NATO
countries, Italy being one of them, before the International Court of Justice, the
supreme judicial organ appointed for setting disputes among nations. Belgrade was
accusing NATO of unlawful interference with its internal affairs and of violations of
the United Nation Charter, as well as of various international conventions, among
which featured agreements on genocide, the protection of civilians, the
environment, works of art and the freedom of navigation as applied to international
river courses. Some of these allegations appeared to be well-founded, as those
relating to violations of the UN Charter certainly were, but others less so. The
Court, however, declared itself incompetent to judge the matter on merit. Only the
‘political aftermath’ of Belgrade’s requests remained.

A serious question that is quite often raised is that of the public awareness of the
rules that control war. It seems to me that all belligerents tend to cover up their own
misdeeds. And therefore we need WikiLeaks for the facts to come to light. Do you
think it is useful? Don’t you think it’s wrong for a private group to divulge information
covered by military secrecy?

If you ask me, the WikiLeaks revelations regarding atrocities such as torture,
summary execution, and rape committed by Iraqi soldiers against Iraqi insurgents
and civilians, and similar to individual cases of torture of Iraqis perpetrated by the
US or the British military, demonstrate on the one hand the weakness of the law
and, on the other hand, the power that ethics and public opinion exert in
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international relations.

What does the law tell us? That such atrocities, whether occurring on an individual
or large scale, are war crimes, because they are committed in the course of an
armed conflict and are linked to this conflict. Thus, the Iraqi should have
prosecuted and punished Iraqi perpetrators while the Americans and the British
should have proceeded in the same manner with their own military. In addition,
the Americans should not have just stood there and watched, as they were
informed about the crimes that the Iraqi soldiers committed. They should have
demanded that Iraqi commanders punish the culprits and, if their demands had
not been met, they should have taken official steps energetically with the Bagdad
government. All this is requested, pursuant to Article 1 of the Geneva Conventions
of 1949, in virtue of which every single contracting state is under an obligation to
respect, and enforce the respect, of international humanitarian law. This means,
among other things, demanding the protection of civilians, and insisting on the
punishment of war crimes by the nation of which the perpetrators are citizens. And
they should also have notified the International Red Cross Committee. Beyond that,
all three states involved should have published the reports they had of these
atrocities, as well as any criminal proceeding that they may have instituted.

What actually did happen? Everything was kept under secrecy. The Americans
pretended not to notice, and their judicial responsibilities remained unheeded for
a lack of efficient mechanisms of international guarantee. Fortunately, this is where
ethics enters the stage. A young American serviceman, probably moved to act by
his rebellious instincts, and exposing himself to a prison sentence, let WikiLeaks
get hold of approximately 400,000 classified military reports which the organisation
made public. There is not the slightest doubt that this is an unusual and extra-
procedural method for crimes to be discovered. However, it is an approach that can
be justified on moral grounds, when the military command culpably keeps these
crimes concealed, insofar as the necessary guarantees are put in place to ensure
that the identity of informants is protected.

The UN High Commissioner for Human Rights office has now formally requested
that the United States and Iraq open rigorous investigations. The High
Commissioner’s Office is an international organisation which does not have a police
corps, armed forces or a judiciary at its disposal, but it is within its attributions to
assert moral claims when human right violations of such magnitude and
prejudicial to the fundamental values of the international community are
committed.

In my view, there may be a need for public opinion to realise that the main
responsibility should not be laid on the lowly ‘boots on the ground’, as it is again
and again, the troopers or corporals who carry out the violence. The responsibility
lies first and foremost with the commanders who ordered or condoned the abuse.
In the case of the atrocities committed by the Iraqi, they were always reported by
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US servicemen to their own commanders in detail. And it is the same leadership
that chose to ignore the facts. The problem, therefore, is not a judicial one, and it
could hardly be realistically expected for commanding officers to be brought to trial
and punished. The issue is political: the introduction of mandatory ethical and
political principles into the conduct of modern warfare. As I am sure you will agree,
this is a problem without an easy solution. Thus, we are left only with international
public opinion regarding punishment at our disposal, but it has enough force to
stigmatise governments and compel them to assume responsibility for their own
actions.

1.3 Humanitarian intervention

It sometimes happens that states decide on intervention to put an end to terrible
atrocities. What do you make of these so-called “humanitarian interventions”?

There are some scholars who assert that humanitarian intervention was justified
in order to end atrocities in two cases: in 1978, when Vietnam stepped in and put
an end to the Khmer Rouge reign of terror, and in 1979, when Tanzania intervened
in Uganda and the violent Idi Amin dictatorship was ended. The reaction of the
international community, however, was negative in both cases, in the sense that
many states contended that the unilateral use of force was illicit, even to put a stop
to serious violations of human rights. No negative reaction, quite the contrary, was
heard when France sent troops to the Central African Empire to end the violence
of Emperor Bokassa’s regime in 1979. More recently, as prominently seen in
Kosovo, when NATO opted to intervene to stop a massacre that the Belgrade
government was carrying out against the population on its own territory,
international reactions were generally hostile. In this case, perhaps, the law is
silent. But the question remains, can armed force on the part of a group of states
be legitimate without the authorisation of the full United Nations Security Council
if one the permanent members vetoes it?

I think it is, until a new customary rule is formed — a rule that, as an exceptional
derogation to Article 4(2) of the UN Charter (which forbids any use of force other
than in self-defence or when decided by the Security Council), authorises States to
use force against a State or a non-State entity when they grossly and patently
violate fundamental human rights.

Are recent developments in Libya and Coéte d'Ivoire promising in this respect?

Yes, there has been a significant breakthrough. For the first time, the Security
Council has authorised the use of force to protect civilians. The first step was taken
on 1 January 2011, when the Council adopted Resolution No. 1967 authorising
the Peace-keeping Forces in Cote d'Ivoire (UNOCI), with the support of the French
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armed forces present in the territory, to use force, "by all available means" to protect
civilians. This deviation from the rules normally applicable to peace-keeping forces
(which have only the right to use armed force to defend themselves) was justified
by the need to consolidate the power of the newly elected president (Outtara), and
oust the outgoing president (Gbagbo), who resisted teeth and nail. The Council
then clarified the concept of use of force to protect civilians with its resolution no.
1973 of 17 March 2001 on Libya. In that resolution, what appeared rather
nebulous in the resolution on Cote d'Ivoire was now clarified, and so NATO was
able to act against Gaddafi, to protect civilians. Subsequently, the position taken
with regard to Libya was reaffirmed in relation to Cote d'Ivoire by Resolution no.
1975 of 30 March 2011: this resolution authorised UNOCI and the French forces
to "use all means necessary to fulfil their mandate of protecting civilians," even
attacking the "heavy weapons" of the defeated president. Thus, between January
and March 2011 something of extraordinary importance occurred: the Security
Council gave states (and peace-keeping forces) authorization to carry out an
intervention involving the use of armed force for humanitarian purposes.

1.4 International Humanitarian Law

Could you tell me in a few words when and how was humanitarian law born?

The founder of modern ‘humanitarian law’ was Jean Henri Dunant, a Swiss banker
who had no particular acumen in his chosen field, nor much of a bent for business.
He had in mind to set up a company for the construction of windmills in the north
of Algeria and to dedicate himself to wheat-growing in this colonised zone. It was
an absurd scheme. At all events, in order to obtain the necessary authorisations,
he decided to approach Emperor Napoleon III in person. He wrote two slim books
in which he magnified the sovereign’s deeds and set out on a journey to request an
audience and meet him. In these June weeks of 1859, Napoleon III was involved in
a military campaign against Austria in the north of Italy as an ally of Vittorio
Emanuele II's Piedmont. Dunant arrived just in time to see the aftermath of the
massacre on the field of Solferino - forty thousand lay dead and both sides counted
wounded soldiers by the thousand. This was enough to shift his own perspective
and made him dedicate his life to the promotion of an international convention that
would establish in every European nation a society for the care of the injured on
the battlefield.

His efforts yielded two tiers of results. First and foremost, the assumption of
international commitments on the part of European states. In 1864, this
culminated in the first Geneva Convention with regard to the “Improvement of the
Conditions of the Wounded and Sick of the Armed Forces in the Field”. This
Convention had the merit of having set the wheels in motion for a mechanism that
proved very productive. 1929 saw the signature of the Convention on the
“Treatment of Prisoners of War”, and another convention that brought up to date
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the original document on the “Wounded and Sick” which was also signed in the
same year. This was followed by the 1949 Conventions and by the 1977 Protocols.
A second strand of development led to the creation of national Red Cross
Committees in 1863, and the next year to the foundation of the International
Committee of the Red Cross.

At bedrock were Dunant’s idealism and imagination, but for these appeals to be
received the climate also obviously had to be favourable. Even if in a less radical
form, in1899 and 1907 at The Hague, and at Tsar Nicholas II’s initiative, the
Conventions that bear the name of the Dutch city were signed, among them the
most important which regards the “Laws and Customs of Land Warfare”. By
pursuing the goal of curbing the power of belligerent nations, the finality of these
rules inevitably made them humanitarian. At issue were questions regarding who
could be considered a “legitimate combatant”, and what were the rights still
possessed after being made a prisoner of war. Thus, the treatment of prisoners, the
rights and obligations of an occupant state and of a population under occupation,
the “rules of play”, in a nutshell, were established. Naturally, the major powers
were aiming at the protection of their rights as belligerents, whereas smaller states
were more concerned with the protection of their civilian populations. That’s it, the
Hague Conventions directly stem from an attempt to conciliate the safeguard of the
interests of the states with the protection of persons! This makes up for a
formidable array of protection mechanisms which, to some extent, have proved
helpful to mitigate the devastating effects of modern warfare.

And yet, wars have gone on and continue to do so. Is this not the demonstration of
the basic failure of this ‘array of protective mechanisms’?

Let us frankly talk about the weakness of international humanitarian laws. There
are cases where the law remains powerless. Take the part of the law that deals with
the occupatio bellica, for instance, the military occupation of enemy territory. It
should be limited in time, to some months or a limited number of years at the most
(as the Nazi occupation of the Netherlands, which went on for five years). But what
are we to do when, as is the case of Israel in the Palestinian territories, this
occupation lasts for more than forty years? or for more than thirty years, as with
Morocco in the Western Sahara? And what about another instance, when an
armistice, which should have been in place between the two Koreas for a limited
amount of time still endures after almost six decades? Or when even a “cease-fire”
agreement, which should predictably have led to an armistice and subsequently to
the signing of a peace treaty, fossilises over decades, as between Israel and Syria
who agreed to stop fighting back in 1973!

Even in this field the shortcomings are not lacking. To all intents and purposes,
civilians caught in the wars that bloody our world fail to receive adequate protection
and the massacres we are witnessing are ongoing. This is because there are ‘gaps’
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in the rules which attempt to control the use of the means of war (the weapons)
and the methods (the attacks against the enemy) of warfare themselves. The
Conventions are still attached to a conception of war such as Rousseau held,
according to which there are two armies which fight in the field as well as civilians
who are supposed to be immune from attack. But it is not so. Wars nowadays are
‘total’ wars. Besides, as [ mentioned earlier, despite some exceptions, such as the
Iran-Iraq conflict in the 1980s and the war between Ethiopia and Eritrea in the late
1990s, these are all ‘asymmetrical’ wars, in which there is one side which may use
air power, missiles, tanks against a non-state force whose fighting capabilities are
of the guerrilla or terroristic type.

The backdrop is further complicated by the fact that irregular fighters are, of
course, not encouraged to abide by international regulations and may, on the
contrary, take every care to blend in with the civilians among whom they hide to
avoid enemy attacks. They launch rockets from private houses, street markets, or
hospitals. I have in mind the recent conflict in southern Lebanon between the
Israeli army and Hezbollah, or in Afghanistan between the NATO forces and the
Taliban. To sum it all up, the meaning of the expression “persons who take a direct
part in the hostilities” remains to be clarified as circumstances currently stand.

1.5 How to make collateral damage unacceptable

All this, however, falls in under the heading of a wider topic, the so-called ‘collateral
damage’... How can we tackle this problem?

The military powers have the means to spot and hit irregular combatants with the
help of spy satellites, flying robots (‘Predators’), infrared equipment, or laser-pointer
technology. In this way, through the practice of “targeted killings”, these fighters
can never be safe, not even in their “private life”. And this is something that induces
them not to observe international rules, in effect endangering the civilian
population. This is how, almost always against their will, people who are
extraneous to the conflict get caught in the hostilities.

The first Geneva Protocol of 1977 establishes, with a rule that could be said to
codify a common-law approach, that a military objective can be defined as “such
objectives that, because of their nature, location, purpose, or utilisation, contribute
in an effective way to military action and the total or partial destruction, capture
or neutralisation of which, under the circumstances obtaining at the time, afford a
direct military advantage”. As you can see, the definition lacks clarity, and is even
a rather elastic one. We saw that in 1999 during the NATO attack on Kosovo, or
during the Israeli war in Lebanon in 2006. In both cases, military objectives were
discussed even when television stations, among other infrastructures, were
attacked. Not even the concept of ‘collateral damage’ and its limitations are entirely
clear: the rules require that such damages must “not” be “disproportionate” with
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the military advantages to be anticipated. But what does this even mean? Can the
death of dozens of civilians ever be ‘proportionate’ to the necessity of destroying
infrastructure? Yet again, can flattening into the ground dozens of properties with
their inhabitants ever be ‘proportionate’ to putting out of action a power station
used for military purposes?

The 1949 Geneva Convention and the 1977 First Additional Protocol assign the
task of monitoring possible violations to “Protecting Powers” acceptable to both
sides in the conflict and Article 90 of the latter even refers to an “International Fact-
Finding Commission”. This Commission has effectively never been actively
constituted and has been nicknamed The Sleeping Beauty in the Woods, rather
tellingly. It is usual for the International Committee of the Red Cross to intervene,
with competence and authoritativeness. But there is no doubt that the ICRC
options to make an impact are limited and its interventions are shrouded in
secrecy.

But what can be figured out to compensate the unsuspecting civilians trapped in a
miliary operation?

The prospect of compensation could be an incentive to adopt a less passive attitude
as regards civilians, who would thus be less likely to be exploited by irregular
fighters who often use them as “human shields”. Indemnities would effectively only
be paid if they did not collaborate with guerrillas. How could a compensation
mechanism be triggered, however? I would tend to exclude the possibility that the
parties to the dispute would accept that such a trigger be put in motion ex post
and on a case-by-case basis, which would then induce me to imagine a self-
activating mechanism, initiated by the victims who could decide whether to apply
to the International Committee of the Red Cross themselves. Thinking about the
creation of a Fund financed by international organisations or even by the state
parties themselves would be the next step.

Yes, I would definitely wager on non-governmental organisations such as the Red
Cross or the American Human Rights Watch first. It wouldn’t be an easy road to
travel, but the important thing is to make international public opinion aware of
these topics. Besides, in practice, this would require on the one hand modifying
international regulations by bringing them up to date while taking modern conflict
characteristics into consideration and, on the other, to establish novel judicial
mechanisms of criminal law to punish regulation violations. But I can see many
difficulties arising from the first of these two approaches. This is because, as I said,
international regulations are mostly provisions laid down by the major powers, and
these have no interest whatsoever in tying their hands even more. On the other
hand, states with political or ideological ties to guerrilla movements oppose any
change that could criminalise irregular combatants. Nor is it realistic to think that
the people responsible for damages against civilians can be effectively charged in
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criminal proceedings for, e.g., terrorist attacks. I should perhaps point out that
even in the case of the states which prove the more receptive as far as talking about
human rights is concerned (I am thinking about the Netherlands, or the
Scandinavian countries) are perhaps not in a position of strength to change
international regulations on their own.

I have always been shocked by a fact relating to the Normandy landing in 1944:
more than 50,000 French civilians died. And yet the question has been substantially
hushed up. Would you say that the expectation of liberation from the Nazis was such
that the price was deemed ‘acceptable’?

I should think so, yes. Please bear in mind that the war had become so ruthless,
definitely to the last drop of blood, that once it was all over much bloodshed was
side-lined, especially if the victors were the perpetrators. One example will suffice:
the Katyn massacre of around twenty thousand Polish officers at the hands of the
Soviets in 1942. An attempt was made to raise the issue in Nuremberg, but the
Soviet judge immediately silenced the whole thing.

We shall later address the specific topic of terrorism, for the moment I'd just like to
ask you what you think about the status of these irregular fighters.

International law does not provide incentives for guerrilla, terrorist, or rebel fighters
to abide by regulations and may even disincentivise them. This is basically because
it fails to give them recognition as legitimate combatants, as they signally fail to
meet “legitimate combatant” requirements. There is also no incentive to “openly
bear arms prior to, or during, a military operation”, as this type of fighter is always
in fear of being hit at any moment.

This is a huge problem. According to two Human Rights Watch reports, during the
Lebanese War in 2006, Hezbollah fighters used a small lorry on which they had
rocket launchers. They went into a crowded street and fired their rockets at Israel
before making their escape. This is in violation of international law because
regulations require that the population should not be used as protection against
retaliation for wartime violence that one has initiated. One cannot shoot from a
hospital, because if you do that location becomes a military objective, thus losing
its enjoyment of international protection. Israel did retaliate and many civilians
died. Legal instruments should be found to block such an escalation.

In actual fact, there are already some braking mechanisms that should at least
slow down wartime violence. For instance, when weapons are used to strike military
objectives in areas where civilians are present, two principles should be observed:
the principle of precaution and the principle that requires proportionality between
collateral harm and the military advantage to be pursued. The precautions that
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should be taken, however, remain unspecified. Israel did consider the problem, and
constantly during the war in Lebanon, as Human Rights Watch reports. High
Command sent messages to all Lebanese cell-phone numbers they could obtain in
the southernmost area of the country with a warning. On other occasions, the
Israeli army has used loudspeakers or radio broadcasts in Arabic. And, in part, it
has worked. In Chechnya, on the other hand, there were two cases of Russian
citizens who lived there and had become the victims of Russian helicopter attacks.
Their case ended up before the European Court of Human Rights. The military
contended in this case, too, that they had issued warnings using loudspeakers, but
that the din of the helicopters was such that it had drowned their sound...

Moving on, as far as proportionality is concerned, the question we should ask
ourselves is this: if you bomb any relatively important site and twenty civilians lay
dead (it happened in Serbia when NATO targeted a bridge), does this constitute
acceptable collateral damage? There is no parameter to help you assess
proportionality. And these are, of course, borderline cases which speak volumes on
their own. I think I have already told you about this episode: in 2002, the Israeli
secret service learnt that a very dangerous terrorist had fled to a three-storey
building in Gaza. Ten minutes before midnight, an Israeli fighter plane dropped a
one-ton bomb that completely destroyed the property. Fifteen civilians died in the
military strike and one hundred and twenty were injured. In my considered
opinion, there was no proportionality in this case. An attempt to bring the head of
the military secret service of Israel to court in the United States, however, came to
nothing.

Even in these cases, the problem that remains is who should decide that a violation
of the principle did occur, and once again international humanitarian law provides
no satisfactory answer. Violations of rights occur over and over again during
conflicts, but who is to check? All too often, one party alleges there is a violation
while the other speaks of legitimate retaliation. Mussolini’s telegrams to Graziani
are illuminating in that respect: sometimes il Duce orders his commander to use
chemical weapons (gas) on the natives (“they are barbarians, anyway”); at other
times he becomes an entrenched champion of the right of reprisal against dumdum
bullets. The disproportion between bullets and mustard gas should have been
obvious, however.

1.6 Privatizing war ...
What is meant by “privatisation of war”?

What we nowadays call the privatisation of war is not a new development, in many
respects. Governments have always used private individuals in waging wars
against each other. Already in the thirteenth century private citizens were trusted
with a commission to attack enemy merchant shipping in wartime with the
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concession of a “letter of marque,” or lettre de course in French, hence the term
corsair. These privateers were thus legitimised by the states, in contrast to pirates,
who remained genuine marauders of the seas who could be captured and hanged
by anyone. States were thus able to achieve the destruction of enemy commerce
without financially over-burdening themselves. The privateers made a profit
because the goods on captured vessels were theirs as prize. Corsairs disappeared
only after the legal abolition of the course by the Congress of Paris in 1856 because
of the abuses and exactions the system had produced.

States have also made use of private citizens as mercenaries, foreigners whose sole
motivation was gain, not patriotism or obligations of loyalty towards they
paymasters, therefore. This was advantageous for the states because these were
highly-trained fighters who knew their warcraft. They were widely used in antiquity.
They made a re-appearance in Europe between 1300 and 1500 under the form of
the Free Companies of venture. Closer to us, the Foreign Legion which France
created shares affinities with mercenary troops. In the years when colonial peoples
sought their independence (1950-1975), mercenaries were often hired by colonists
or by ethnic groups linked to them to fight in the resistance against national
independence movements, for example in the Congo in 1961, Biafra in 1967 and
Angola in 1976

The main problem with mercenaries in those years was that they were considered
legitimate combatants by some, and akin to common-law criminals by others. The
strong political condemnation of the practice of hired foreign troops expressed by
African nations which had recently won their independence thus led to the
adoption of a United Nation Convention in 1989 which banned the recruiting,
deploying, financing or training of mercenaries. This Convention also gave us an
authoritative definition: mercenaries are all soldiers who fight only for pay, who are
not citizens of one of the states involved in the armed conflict, not part of its armed
forces, or not officially commissioned by a state which is party to the conflict, or by
a government which is extraneous to the conflict, to take part in hostilities or
violent activities with a view to overthrow a government or regime (basically,
mercenaries are hired by private groups). All persons meeting these criteria are
considered criminals and may be prosecuted by any state. It is also thanks to this
international Convention that the figure of the mercenary is nowadays beginning
to fade away.

There is a lot of talk about ‘private contractors’ today. But who are they?

This is a phenomenon that emerged during the war in Iraq. According to many
sources, over time the Pentagon has come to employ one hundred thousand of
these “private contractors”. A scandal broke out over those hired by Blackwater
because they were accused of having killed many civilians in Bagdad. It appears
there are five or six large American companies that manage hundreds of former
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military personnel to carry out these special operations. It is a recent phenomenon,
and there is also a difference with the corsairs and mercenaries of the past.

The reason the United States Government has recourse to the private sector is
obvious. Especially in Afghanistan and Iraq, hundreds of thousands of personnel
are needed to face up to the most extensive range of military and security
challenges. The armed forces are not numerous enough. As Donald Rumsfeld, then
US Secretary of Defence, said on 5 December 2005 at the close of a conference on
the future of the war operations in Iraq: “it is convenient from the point of view of
costs to have ‘private contractors’ who carry out a series of operations that the
military thus do not have to undertake and that, incidentally, cannot be assigned
to civilians”. However, the actual reason is often that soldiers are poorly trained
youths who, among other things, have lately included a fair percentage with a
history of petty crime at home. Young officers are increasingly tempted to leave the
army because of the harsh conditions of the war and the payment of sizable cash
bonuses have proved necessary to keep them at their job. It is better, then, to rely
on specialised and well-trained personnel, even at a price, who can relieve the
military of so many specialistic and burdensome tasks for them to concentrate
exclusively on fighting. Another advantage of their use is that their demise stirs
less of a sensation in public opinion than when a young soldier or marine is killed
in action.

Let us be clear about this, war privatisation is getting more and more widespread!
Foreigners are now tapped by the United States as well. Were the four Italians
kidnapped in Iraq in 2004 perhaps not “private contractors”, even if the
investigating magistrate of the Bari Tribunal described them as “mercenaries”? And
the privatisation of war itself is not limited to Afghanistan and Iraq. The US avails
itself of the opportunity in Colombia and private contractors have been used in the
past not only in Kosovo but also in various African states such as Sierra Leone,
Liberia and Angola.

These contractors’ responsibilities are manifold: security services, chiefly as
bodyguards, support for logistics, construction and maintenance of logistic support
structures such as accommodation or catering services, war arsenal maintenance,
defence and intelligence system management, prison management including
inmate interrogation procedures, training of local armed or police forces,
psychological warfare. In sum, they can do almost everything, except participating
in actual combat operations. But they are not mercenaries. First because they are
almost invariably citizens of the state which employs them, and then because they
are formally assigned the missions that they carry out by the United States
Government. Lastly, they usually do not take part directly in the hostilities.

The question remains: can they be equated with the armed forces, or with police
forces, or do they constitute some sort of vigilante corps which has removed itself
from the jurisdiction of the states and of the international community? How one
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answers these questions decides if, and by whom, these private citizens can be
charged and tried for the crimes they commit against civilian populations.

What problems arise with private contractors?

They are beyond the remit of the law. The problem emerged after Washington
negotiated agreements with Iraq and Afghanistan according to which these
countries have no criminal jurisdiction whatsoever over private contractors, also in
the case of them committing common offences. They could be tried in the States,
but according to which law or code? They are non-combatants, they are civilians,
or even something stranger than that, their status remains unclarified, what is
certain is that they do not exist under the United States Uniform Code of Military
Justice. I would say that they represent an extremely dangerous category, which
could undermine international law enforcement even more. In 2007, while on a
security assignment to protect diplomats, a few of these gentlemen opened fire in
Bagdad and various civilians were killed. Of course, if they set foot in Italy, they
could be incriminated by any judge on the basis of the Geneva Convention. But
again this is all highly speculative. Iraq and Afghanistan could argue about the
liability not so much of the individual contractor but of the United States
Government. This is because, but perhaps I should say it is obvious, these
contractors are “de facto organs” of the United States, as it is not possible to assign
quasi-combat responsibilities to private individuals and later claim, if they commit
violations of the law, “I am not accountable for them”. But I realise that this is also
highly speculative...

I do not believe, however, that we are totally powerless against this new
phenomenon in modern warfare which has reached such massive proportions in
just a few years. As far as the international community is concerned, these
individuals act as de facto organs of the state which has recruited and pays them.
Every illicit act in respect of the state in the territory of which this act was
committed, therefore, poses at least one problem of inter-state responsibility. Can
third-party states do anything at all? Yes, they can initiate criminal proceedings, if
they are able to apprehend one of these individuals accused of having committed
heinous crimes such as torture or the killing of civilians, which are “grave breaches”
of the Geneva Conventions. Any state in the world is entitled to exercise its
universal jurisdiction as long as the alleged perpetrators are found on its territory,
and provided that the United States do not request their extradition in order to try
them themselves.

Of course, this isn’t much at all. The “privatisation of war” is a very momentous
issue. Decades, if not centuries, were expended on controlling war, deciding who is
a legitimate combatant, regulating the conduct of hostilities, determining the
punishment of those who would trample the law underfoot. And now a new factor
appears intent on evading every regulation and disastrous consequences could
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follow. Let us at least try and circumscribe such a destructive phenomenon which
contributes to the already deteriorating anarchy of the international community.
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CHAPTER TWO - The International Community

2.1 From the Peace of Westphalia (1648) to 1945: Was the UN Charter a genuine turning
point?

What do we mean when we speak of an “international community”?

It is a fact that there was no “international community” to speak of until at least
the Peace of Westphalia treaties of 1648, when the few sovereign states of the time
— Christian in their religion and liberal in the realm of ideas, but with only very few
values in common; some were endowed with vast colonial empires — emancipated
themselves from their two supreme overlords, the Pope and the Emperor, to assert
the principle of equality between sovereign states, each independent from the other.
Then the states, also through internationally-agreed regulations, self-legitimised
their use of violent warfare to guarantee their own rights and safeguard their
interests, which included maintaining relationships with non-Christian countries
formally independent of the system itself.

The first real turning point occurred at the end of the First World War when four
empires (Russia, Ottoman Turkey, Austria-Hungary and Germany) disappeared
from the map, the Soviet Union was born, the decolonisation process got under
way and the United States became a major world power. The entire landscape was
again transformed at the end of the second world conflict. In 1945, in a matter of
months three events of great import took place. On 26 June, the Charter of the
United Nations was adopted in San Francisco. The United States dropped two
atomic bombs on Hiroshima and Nagasaki on 6 and 9 August. The institution of
the Nuremberg International Military Tribunal for the trial of senior Nazi war
criminals was decided in London on 8 August. Let us not forget that this was the
first time in history that states had potentially unlimited military power at their
disposal. However, at the same time, the foundations for the implementation of
regulations and principles aimed at limiting the sovereignty of these same states
were being laid. It was the first time as well that leaders at the highest political and
military levels of a country that had just been defeated in war had been put on
trial. Recall that an earlier attempt to prosecute German Emperor Wilhelm II for
having violated “international morality and the sanctity of treaties” had failed in
1919. In Italy, Vittorio Emanuele Orlando, who had already expressed his dissent
in his capacity as Italian Prime Minister in Paris in 1919 during the Versailles Peace
Treaty negotiations, wrote a blistering article in 1937 dismissing the idea of trying
a foreign head of state even as a possibility. Orlando was a great jurist and the
arguments he then put forward are not of trivial account. In contrast, the whole
idea had become acceptable by 1945. Going back to these three major events I
mentioned earlier, I think it can be claimed that they shaped the future of humanity
— even though they mostly affected the winners of that war, at least at a formal
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level.

In practice, however, the allied anti-Nazi and anti-Fascist front soon started to
develop fine cracks and many countries in eastern Europe saw the instauration of
Socialist regimes which joined the Soviet Union’s ideological and political struggle
against capitalist states, as we all know. Furthermore, the disintegration process
of the colonial empires of France, Great Britain, Belgium, the Netherlands, Portugal
and Italy had made headway in the aftermath of the world conflict. After 1960, a
large number of countries reached independence. Also thanks to their wider
participation in intergovernmental organisations, all countries became actively
involved in beginning to think in terms of an ‘international network’, developing a
sense of belonging to the same community. This led to the formation of new
majorities within the UN General Assembly and to major shifts in perspective. It
was from the 1960s onwards that Third World countries, most often with the
backing of nations in the Socialist camp, strongly upheld two principles: the self-
determination of peoples and equality beyond skin colour (or race, the then current
term used). Introducing modifications to the economic order of the international
community underwent the same intense active process.

2.2 Whether states actually believe in imperative law to regulate international relations

Did the long and complex process that asserted the self-determination principle
influence the development of international law?

International law no longer constitutes a field of legislation held rigidly separate
from the legal world of state codes. If anything, it has shaped it into the way it is,
at least in specific areas. Do not forget this important development: it is now a
reality that many international regulations refer directly to individuals, whose
rights are recognised and for whom obligations are binding, independently of their
domestic legal systems. An individual action for redress can be brought before an
organ of international justice, whilst an individual can also be prosecuted for
international crimes under the “personal responsibility” principle. Thus, not only
did international laws increasingly penetrate the states’ legal frameworks and
condition their existence, but the whole process grew from below as well, if I may
say so. Following the Second World War, an opening-up of national legal systems
developed in regard of the rules and standards of international treaties to which
individual states gradually came to adhere. With this openness came adaptation,
which may have been set at various levels and using different procedures but was
in each instance important for the entire legal evolution of the nation. In brief, the
individual state systems increasingly transposed more internationally-received
values and legal imperatives.
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There is a historical precedent, however. The 1931 Constitution of the Spanish
Republic, inspired as it was by socialism, provided for the predominance of
international common-law legislation and ratified treaties in respect of the Spanish
legal system. Moreover, Spain renounced war as an instrument of international
policy and decided to assume responsibility for a series of international obligations,
for example in labour-law matters. But it is only after the Second World War that
things began to change, especially in the countries which had been defeated.
Germany, Italy and Japan set out on a democratic path and openly embraced the
requirements laid down by the international community as well as its values of
peace and the repudiation of war. Even France went through remarkable changes.
Many constitutions took into account the upheavals that had taken place. This can
be seen clearly exemplified in Articles 10 and 11 of the Constitution of Italy.
However, some among the major powers kept an attitude of distrust in respect of
this new international order. Out of the five permanent members of the UN Security
Council, France alone showed an ’'internationalist’ outlook, while the rest put in
place a series of limitations and obstacles against the “inroads” made by the
introduction of international legal imperatives into their domestic legal system.

Even the United States, when all is said and done, have demonstrated a “tepid”
attitude towards the international order since their Constitution of 1787 which has
never been amended or updated on this point. It fails to mention international
common law, which thus will only be applied in the US to the extent that it is not
in contrast with federal or state legislation. But then, in Article 6, it explicitly states
that international treaties, duly ratified by the President after obtaining the
“consent” of the Senate (voted by a two-third majority of its members) are binding
on the United States and take precedence over the legislation of member states.
Judgments of the Supreme Court have confirmed this point. International
regulations can be introduced into the federal system although they do not assume
a position of predominance. Consequently, federal law can prevail against a duly
ratified treaty. Undoubtedly, some courts have underlined the need for a
‘harmonisation’ of treaty dispositions and federal legislation, unless Congress
otherwise disposes. Without entering into technical details, this position errs on
the side of the greatest caution in regard of the international law system.

But does this mean that States are tempted by systematically breaking international
law?

No, it does not. What it means is that, by negating regulations of international
origin a superior value to prevail over ordinary legislation, the US defend their own
sovereignty by allowing themselves an ‘escape route’, in this way their hands are
not irrevocably tied in respect of the international community. This is what [ would
define as ‘relative anarchy’. Even if, in some parts of the world such as Europe, for
instance, the internationalist model has already been implemented, or is in the
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process of implementation, this model still does not constitute a constant template.
We have not yet seen the practical application of Immanuel Kant’s prophetic
formula of 1795, advanced in his extraordinary essay, Perpetual Peace, A
Philosophical Sketch, which claims that a violation of the law in any country would
be felt and perceived as such in all the other parts of the world.

2.3 How is the international community faring today?

Years ago, it was said that international law did not in fact exist and, therefore, was
not genuine law, because it cannot impose sanctions. So tell me, what is international
law actually concerned about?

Already fifty years ago when, as a student, I started my international law studies,
there was a sharp dichotomy between peacetime and wartime international law. It
will suffice to recall two renowned textbooks. One of these was Oppenheim &
Lauterpacht, the former author a German resettled in England while the latter
hailed from Galicia, then in Polish territory; the other had been written by A.
Verdross, an Austrian. The twofold partition had been clearcut. Peacetime
international law referred to trade and diplomatic relations and treaty stipulations
whilst wartime law dealt with violence. The connections between the two branches
of international law were few. When peacetime law ended, it was a new vision of
the international community that opened up. It was not for nothing that such a
thing as a ‘declaration of war’ establishing a ‘state of war’ (or simply the onset of
hostilities) was issued. It opened a completely different phase: violence gained the
upper hand with hardly any limitation imposed. Later on this picture evolved.

In today’s world, what we now seeing is the ‘lebanisation’ of an international
community which is turning, like Lebanon, into a community where anarchy rules,
numerous groups fight among themselves because of ideology, economics and,
mostly, religion. Yet, in spite of this sort of fragmentation of the international
community, it is true to say nonetheless that attempts at legislation have been
made to merge the two legal frameworks. Nowadays the dichotomy between the law
of war and peacetime law is not as clear as it once was. Wartime law, or ‘armed
conflict law’ in modern parlance, regulates not only war between states but also
internal wars. It now essentially draws its inspiration from peacetime legislation,
with human rights considerations being uppermost. It is now a culture of human
rights that reaches out to the culture of violence and attempts to restrain violence
itself. The direction today is a trend for human rights to basically apply pressure
on armed conflict law in such a way that, within certain limits, the right to life
achieves relevance even during internal armed conflicts and, I should add,
international ones. This appears to me to be a really positive development, with
human rights reaching an unprecedented surge in dimension, these attempts (I
use the term advisedly) being made to rein in the violence, to put an end to the
bloodshed.
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We cannot stress enough that our current problems arose because of globalisation,
and necessarily involve all the states. Poverty, for instance, is not only an issue for
impoverished African countries, for poverty means emigration and this in turn
means that thousands of the poor from many nations will make a landing at
Lampedusa looking for work. The same goes for climate change. Rich countries,
obviously, suffer like the less-well-off from climate-related problems (these are
banalities, but we are all aware of it). The same goes for economic crises. Thus, I
would say, in practical terms, today’s international community is forced, because
of globalisation, to concern itself with collective community problems, global issues,
public matters, and needs to react accordingly.

In fact, some international institutions such as the International Court of Justice
work full terms and provide opinions of variable importance upon consultation, as
happened with the Israeli “barrier” in Palestine and Kosovo’s independence, for
example. We are also witnessing a very rapid expansion of international criminal
justice, which implies an effective attempt to enforce human rights implementation.
It shows that our best response to the worst human rights violations is by
punishing those who have killed, raped, or assaulted other people, the material
perpetrators rather than the states, as was done under the traditional system.

And yet, German jurist Hans Gerhart Niemeyer’s words of 1932 still ring true today.
He described the international community as an edifice built on a volcano
(sovereignty) whose least gush of lava was sufficient to make cracks begin to appear
on walls or for them to crumble to pieces.!! And yet the most worrying shadow on
the face of this edifice is that there is still no such thing as the international
community, no ‘community feeling’ yet exists. I have yet to picture in my mind a
state which would become the standard-bearer of universally shared interests, or
that would act in the name of universal interests, of interests that would be free
from motivations deeply embedded in politics, ideologies, and so forth. The
legislative improvements which are undoubtedly real (as erga omnes obligations,
the jus cogens, and so on) — of which more later, if you will — remain empty shells.
These are legal parameters which remain devoid of any content precisely because,
as I see it, “instincts” and individual needs still prevail. Associated with this is the
predominance of the sovereign state, which goes on exerting its influence not only
on the international community as a whole. but also on collective international
organisations, and it even manages to manipulate these organisations. Lastly, lest
we forget, in 1945 the international community created a ‘directorate’ made up of
the five members with a permanent seat on the Security Council. And it is such a
body that should — on the basis of the UN Charter — safeguard peace and security
in the world, because peace and security rest in their hands. It should, therefore,

11 Hans Gerhart Niemeyer, Einstweilige Verfiigungen des Weltgerichtshofs, ihr Wesen und ihre
Grenzen, Leipzig 1932, R. Noske, p.17.
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protect the collective interests of the international community against violence, rein
it in or, at the very least, divert its course, and block any state that attacks another.
And yet, as I told you before, these five major powers are the first producers and
exporters of the means of violence, weapons, in the world. This is evidently the
most glaring of contradictions.

Of course, there is the considerable problem of suffering, and of material damages,
among innocent civilian populations that suffer the most when international or civil
war break out. Who pays for all this harm and loss? Who has ever heard of
compensation being mentioned? Personally, seldom. A surprising case has recently
come to my attention, and the matter is both semi-tragic and semi-ridiculous. I
read on the Internet the diplomatic note that the United States forwarded to China.
During the war in Kosovo in 1999, the US had bombed a wing of the Chinese
embassy in Belgrade and three Chinese employees had been killed (incidentally, all
three were members of China’s military intelligence service). The United States
basically claimed: “we only did it by mistake, as we have incompetents in the CIA
with topographic maps that are out of date and old maps of Belgrade were used;
formerly, there was a military target where the embassy now stands, and so it was
all a mistake on our part”. As far as I know, this is one of the few instances when
one state admitted to another: I caused harm through a military operation, I killed
civilians, and therefore I am ready to pay compensations. Another case is even
more recent. On 10 August 2010, the German Ministry of Defence stated that it
would pay a five-thousand-euro award to each of the 102 Afghan families who had
had a member killed or injured during an air raid carried out by the US Air Force
in the night between 3 and 4 of September 2009 at a German Colonel’s request.
This officer had requested help from the air force after the Taliban had seized two
tankers loaded with petrol. In fact, the people seen surrounding the two tankers
(which had indeed been hijacked by the Taliban who then abandoned them when
they got stuck in the sand) were non-combatant civilians who had rushed to the
scene to siphon off petrol from the tankers. Beyond the political fall-out of this
horrible mistake (Franz Joseph Jung, the defence minister, and General Wolfgang
Schneiderhahn the chief of staff of the German armed forces both resigned),
Germany paid these compensations, although it claimed the monetary awards had
been made “for humanitarian reasons” and without any legal obligation to do so.

Dismissing the idea of a world government for being unrealistic, our enthusiasm
should get a boost from this undoubtable expansion of human rights which is now
in full swing. And the significance of this is that jurists can no longer bind
themselves to a positivistic approach in which the existent is examined and an
interpretation of the rules is attempted whilst the logic of the institutions is
reconstructed. An injection of the highest values is needed. Following which, given
that the sovereign states - in spite of appearances — are progressively
disintegrating, as the birth and expansion of the European Union demonstrates,
we must bring pressure to bear so that the scraps of this sovereignty accrue to
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regional re-arrangements. And lastly, this is where I prefer to place my faith in, we
must reinforce international civil society.

2.4 The new actors on the international community scene: rebels, terrorist organisations,
NGOs and other non-state organisations, multinationals

Who are the traditional actors in the international legal system? One thinks only
about states, but is this so?

The states, first and foremost, that is to say these entities characterised by a people,
a territory and their effective exercise of sovereign powers over this territory and
people. This form of sovereignty is domestic, but also external, meaning that it is
juridically autonomous and basically independent of external authority. The
counterpoint of sovereignty is obviously the obligation for every state to respect the
principle of non-interference in the internal affairs of other states. Then there are
the international organisations, such as the UN, and other associated bodies.
Beyond this, there is a proliferation of intergovernmental entities which bring states
together to address the widest range of international, political, economic, social or
technical questions... The influence of these new entities on the general political
sphere is plain for all to see. Formerly, small or medium-sized states could avoid
having to cope with general problems which they could think of as removed from
their immediate interests and, therefore, as irrelevant to them. This participation
in these organisations, on the other hand, has meant that they have become
involved in debate, they express their opinions, and they can also take sides.

This, however, does not necessarily imply that solidarity is growing on a global
scale, but it cannot be denied that the formation of a vast network of international
organisations has allowed the development of a certain sense of belonging to an
international community. Self-isolation is less and less feasible. If one just thinks
about the aggressive acts committed in any part of the world, attempts at the
destabilisation of a state, anticipated inequalities in economic relationships, the
emergence of the gravest violation of rights, it may not be possible to solve every
problem, and solve it immediately, but there is no doubt that nobody today can say
that they do not know about it, or that “there is nothing we can do”.

Are some individual actors less ‘institution-based”?

Of course there are. These are groups, that are also subjects of international law,
exercising substantial control over a territory and its population, albeit without
formal entitlement to do so. I mean groups of insurgents. As for liberation
movements, they are attributed but a limited form of legal personality, through
various international legal rights that they may exercise. To sum up, new non-state
entities appear daily on the international scene and the law takes the phenomenon
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into account, thereby imposing on them some essential obligations (for example,
the respect of the international rights of the persons under their control, or the
obligation of not using illegal and inhuman weapons) but also by granting them
certain rights (such as the right to demand that third-party states do not provide
military assistance to a government that oppresses a national liberation movement,
and so on). Not even to be considered among the subjects of international law, on
the other hand, are the NGOs, even though their international role has been
recognised by many treaties. Furthermore, there are the “sui generis entities”, such
as the International Committee of the Red Cross. These sui generis entities, though
lacking a territorial component (in part or in toto), have seen their capacity to
maintain international relations recognised. I am reminded of the Holy See, as
formally distinct from the State of the Vatican City, and the Sovereign Military
Order of Malta. In 1992, the European Court of Human Rights in Drozd and
Janousek vs. France and Spain dealt at length on the structure of Andorra,
pronouncing on its international legal nature and concluding that it was a “sui
generis entity”. The principality is a French-Spanish con-dominium, its two “Co-
princes” being the President of France and the Bishop of the Spanish city of Urgell,
south of Andorra, who in practice act through delegates. Perhaps I should mention
that, at the time, Andorra was not yet a member of the Council of Europe nor did
it adhere to the European Convention on Human Rights (which it accepted in
1992). The two appellants, one a Spanish citizen and the other a Czechoslovakian,
were then both held in a French jail because they had been convicted of armed
robbery by an Andorran court. They accused the two states that “ran” Andorra of
having violated some of their rights to a fair trial (they claimed to have been denied
an interpreter and benefit of counsel, among other things).

Sometimes states see the rise of economic powers which tend to act beyond state-
imposed regulations. What about multinationals?

Nowadays, I admit, the more strictly ‘diplomatic’, or state-based, vision of an
international community entirely focused on sovereignty and its sphere of influence
is on the wane. The trend appears to be towards giving more importance to the
internationalisation of relationships between private individuals, upon recognition
of global economical, commercial, and financial realities. As we all know, some
multinational ventures wield more economic clout than the states themselves. The
newspapers over the past decades have been filled with, shall we say, controversial
reports about the activities of some multinational enterprises operating in the oil,
textile, mining, and pharmaceutical sectors. Sometimes host states tend to attract
investments without imposing on businesses that they abide by their elevated
standards of human rights and environmental protection. Some states have even
been accused of committing human right violations themselves, to the detriment of
their own citizens, in order to facilitate foreign investors’ activities. It should be
possible to pressure the home states of multinationals to be bolder in setting up a
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series of behavioural guidelines, general in their content, which, even if not binding,
would aim at standardising conduct and steer multinationals towards the respect
of regulations and principles of the international legal system. What I have in mind
are human rights and the environment, the promotion of development and of fair
trading.

2.5 Is secession a right? Kosovo and ...

The international community is disintegrating, in some respects. Nationalism, and so
many other centrifugal forces, put a strain on sovereign states and often contribute
to their fragmentation. Is there such a thing as a right of secession? And are
minorities or ethnic groups legitimately entitled to separate from the state to which
they belong under the right to self-determination of the people? To formulate my
question in a more concrete way, was what happened in Kosovo legitimate? What
was the recent opinion of the International Court of Justice in the matter?

Many felt disappointed when the International Court of Justice handed down its
advisory opinion on 22 July 2010, even if there was instead rejoicing among the 69
nations which had recognised Kosovo as an independent state. The UN General
Assembly had asked the Court to ascertain whether the declaration of
independence approved by Kosovo on 17 February 2008 was contrary to
international law and to Resolution 1244 of the Security Council in 1999 when, in
the wake of the NATO intervention against Serbia, a provisional regime of self-
government under the terms of UNMIK, the United Nations Interim Administration
Mission in Kosovo was set up. The Court response was that this Declaration of
independence was compliant with both international law and the UN Resolution.
This was a fair reply, but also a foregone conclusion. As a matter of fact, under
international law the secession of a minority, or of a part of a sovereign state, and
especially the declaration of such a secession, is considered as merely a “fact of
life”, much as a revolution or an earthquake would be. That is, secession cannot
be either forbidden or allowed, even if, instead, this secession is an extremely
serious, illegitimate and illegal act under the constitutional law of the state from
which one is attempting to secede. It was also evident that this Declaration of
Independence would not be found contrary to Resolution 1244 which established
but a transitory regime in Kosovo, never contemplating its ultimate fate, let alone
anticipating or prohibiting independence.

In fact, the crucial issue is another: do minorities, ethnic groups, or regions have
a right to self-determination or, more generally, a right of secession? Can the
Corsicans, Basques, Catalans, Quebecois, Kurds in Turkey, Iran and Iraq, the
various minorities of the former Soviet Republics claim a right to self-
determination? Can they, in other words, legitimately secede from the state, by
becoming independent or by uniting with another state, or the minority of another
state? The problem had been raised before the Court by various states which were
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party to the case. However, the Court preferred not to address the issue and
resorted to a formalistic approach in its argument. It said that the question had
not constituted the object of the request of the General Assembly, which was for
an advisory opinion solely on the independence declaration as such, and not on its
effect, even if it was a matter relating to a question that was implied by, or strictly
connected with, the question that was indeed the object of the request, which had
at any event been widely debated with opposing arguments before the Court. As a
matter of fact, the Court could have tackled the problem head-on, but it is a thorny
question above all because, depending on the solution chosen. the political fallout
may be quite severe. As should be obvious, if you say that these groups and
minorities have a right to self-determination and secession, Pandora unstops her
jar, releasing centrifugal forces that endanger the stability of numerous sovereign
states and generating an earthquake in the international community. That the
Court preferred to remain silent on the topic is all the more disconcerting in view
of the fact that the reply of international law is as plain as it is clear: these groups
and minorities have no right to secede. As for the right to self-determination, quite
apart from colonial populations and those under foreign occupation (as the
Palestinian people today), it applies only to racial groups that are discriminated
against on a systematic basis, and with such severity, that they are denied
participation in government, as the Black majority was in South Africa under the
apartheid regime. Thus, all groups and minorities living in democratic countries
where minority groups are not systematically oppressed enjoy no right to self-
determination construed as secession. In these democratic countries, self-
determination is already exercised according to the forms of democratic life. In
other words, it could be argued that the more democratic a state is and the more
it recognises the rights of minorities, the less these minorities have a right to
demand self-determination in the form of secession, simply because their rights
are already recognised within the inner workings of the state. Briefly, international
law is relatively conservative and pro-state in outlook, preferring not to legitimise,
that is, not to encourage, divisions within sovereign states, even if it may later on
realistically make allowances to accommodate such “facts of life”, if a minority, a
region, or a group succeeds by force or other means to distance themselves from a
state and to exert a stable and effective authority on a distinct territory.

What I think is that the Court ignored what might have been an excellent
opportunity to make an authoritative contribution with its opinion to the
establishment of stable and less hostile international relations.

Can the advisory of the Court at The Hague unleash a spate of revendications from
minorities and groups? What I mean is this, does the fact that the Court omitted to
state that the right of secession does not exist, and given, as you say, that the right
of self-determination can be exercised in only a minority of cases, can this not induce,
if not downright legitimise, minorities and groups into splitting from the state in which
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they live?

I do hope not! On the other hand, the case of Kosovo is unique. Following NATO’s
armed intervention in 1999, Kosovo has been de facto partitioned from Serbia since
it was placed under a NATO administration on behalf of the UN. The actual
situation thus created inevitably ‘autonomised’ Kosovo even further and led to its
full independence. A similar historical process cannot be proposed for Corsica, the
Kurds, the Basque countries, and so forth. Not historically dissimilar
circumstances, however, may perhaps be encountered only in the cases of
Abkhazia and South Ossetia, as these republics eventually did declare their own
independence from Georgia, even if until now recognition has been limited to four
or five nations.

But what, then, is meant by the self-determination of peoples? The concept is
revolutionary, historically, but also a dangerous one in a peculiar way, to be handled
with caution, as it sometimes sets in motion mechanisms that are difficult to control.
The 1972 Helsinki Charter attempted to freeze in time the borders that had come out
of the disaster of the Second World War (and, therefore, to keep century-old
controversies closed) but also tried to discourage the spread of autonomy claims,
which both superpowers dreaded. It was no surprise, after the fall of the Berlin Wall
and of the Soviet Union, that Czechoslovakia split in two and that the Balkans fell
prey to exasperated and ferocious forms of nationalism...

The self-determination of peoples is a complex and extremely interesting
phenomenon. It first of all constitutes a breakdown of the legal order, which
upholds the constituted order and distributes power among sovereign states. Self-
determination, as a historical fact, does not need to be authorised. In that respect,
Kant’s words come to mind, when he said “in order for the people to be authorised
to resist, there should be a public law to allow it”12.

But it is evident that resistance is a spontaneous act, which finds its own
legitimation in itself and does not need to be previously authorised by legislation.
The same applies to a revolution, a rebellion, or a secession, in other words, to the
concretisation into reality of the will of a people to determine its own fate. These
are all events and facts that derive from the breakdown of existing laws and outside
the law. But international law, seeing the explosive character of self-determination,
has attempted to bridle it to a certain extent by some legislative means. In fact self-
determination is a Janus-faced concept, a double-edged weapon. It makes the
liberation of oppressed people possible, but it can also shatter statehood and give
rise to a proliferation of petty entities which are incapable of a viable autonomous

12 “La dottrina del diritto. II. Il diritto pubblico” (1786) [The doctrine of right. II. Public law]. In: I.
Kant, Scritti politici e di filosofia della storia e del diritto [ Political and Philosophical Writings on History
and the Law], Turin, 1965, Einaudi, p. 508.
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existence within the international community. This is why international law has
received and legitimised the principle in its most basic form: self-determination can
be invoked solely by peoples oppressed by colonial powers (today no longer extant)
or by peoples who are living under military occupation (in theory this would qualify
Palestine and the Sahrawi people who, however, have failed to exercise this right
in practice for many well-known strategical and political motives, also involving
economics). This right could also be invoked in the case of groups discriminated
against on account of their race or religion in such severe fashion that they may
not succeed in participating in the governance of the res publica. This mostly
applied to South Africa under the former racist regime. It is, therefore, not casual
if in our days Quebec, Corsica, or the Alto Adige-Stid Tirol region of Italy may not
be able invoke a right to self-determination understood as a right of secession.

As I am sure you know, and we may have already discussed it, between 1915 and
1918 both Wilson and Lenin proclaimed the principle of self-determination,
although each intended differing connotations. The former, in western, moderate
tones (as the democratic principle of self-government of peoples). It was also a
possible parameter to use in deciding what to do about the remains of the great
empires that the world war had destroyed and their colonial structures. The latter,
on the other hand, saw self-determination as the anticolonial principle and
fundamental criterium to be used for the allocation of territories at the end of the
conflict. If you think it through, we can even say that both Wilson’s and Lenin’s
views triumphed, with hindsight. Wilson’s won because today the principle of the
democratic legitimation of government (through free and regular elections of the
governing groups) has become an important postulate of the international
community, even if it still not an indispensable condition to become a member of
it, as is demonstrated by the circumstances that allow authoritarian states to be
part of this community and of the United Nations as well. But Lenin’s view also
won, because today the great empires have melted away and colonialism is dead.

Both the democratic and the anti-imperialist ideologies, however, never did commit
themselves too far, and therefore some peoples (the Palestinian people and the
people of Western Sahara are both a case in point) and so many minorities strongly
oppressed by authoritarian regimes have not yet succeeded to derive a single
benefit from all the international legislation that there is. Their only efficient
weapon is to appeal to the world public opinion.

There is something that I would like to add. There is a general neglect of the thought
and contribution of another Soviet politician besides Lenin: Adolf Abramovic Joffe
(1883-1927). Born the son of a wealthy Jewish merchant, Joffe played for a time a
leading role in the failed 1905 Revolution, and later in the October Revolution. He
was close to Lenin and Trotsky and grew progressively closer to the latter than to
the former. To us internationalists, Joffe is important for having headed the Soviet
delegation sent to negotiate the end of hostilities with Germany in Brest-Litovsk in
1917. However, by 1918 his political career had started on a downward spiral. He
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was gradually removed from power, although he was allowed to pursue a brilliant
diplomatic career, as Ambassador to the United Kingdom, then to Austria and later
Japan, among other posts.

At Brest-Litovsk, Trotsky launched ideas which appear to me as more articulated
than Lenin’s in respect of non-colonial empires, while they were less than
progressive regarding colonial possessions. Towards the end of 1917, Joffe, with
Moscow’s authorisation via the Central Committee, proposed the following
concepts as pre-conditions for a peace treaty with Germany: 1) the banning of the
forced annexation of territories acquired by warfare; 2) the resumption of national
independence in countries in which the war had cancelled such independence; 3)
the right for national groups which had been free before the war to decide by
referendum on their own independence; 4) the obligation to administer
multicultural regions in such a way that they may exercise their cultural
independence and self-government; 5) the settling of the colonial question
according to the above-mentioned principles. As can be seen, this was a truly
explosive device set to blow the former empires apart while dealing moderately with
their colonial dominions. Joffe’s partiality for a self-determination principle for non-
colonial empires was emphasised the memoirs of the Austro-Hungarian Minister
for Foreign Affairs, Count Ottokar Czernin!3. Czernin relates how Joffe exposed his
theory of the self-determination of peoples in the course of a dinner. Joffe said that
peoples, once liberated, “would have continued to live in mutual affection”. He did
not deny that this historical process “would have implied a civil war throughout
the world”, but such a war was justified as it “realise the ideals of mankind”.
Czernin objected that the Austro-Hungarian leadership would not follow the Soviet
example, nor would they tolerate intrusions in their internal affairs in the matter
of minorities and groups. He also added that if Joffe continued to support such
utopic ideas, peace would never be possible, and it would be better for him to take
a train back to his homeland. Joffe looked dumbfounded and remained silent. Then
his eyes entreating, as it seemed to Czernin, he said that he hoped that the Soviets
would kindle a revolution in the Austro-Hungarian Empire as well. Naturally, it
may be wise to balance what Czernin recounts with some criticism. He was a proud
antisemite who said of the Bolsheviks in his memoirs that “these leaders are almost
all Jews, with completely fantastic ideas in their heads, and I do not envy a nation
ruled by them.”!'4. Even when speaking about Trotsky, although admiring his
intelligence, he could not but remark on the “insolent boldness of his race.”!5 |
must add, however, that his was the sort of antisemitism that one sometimes finds
in some Roman Catholics, by which I mean that it was one mitigated by human
compassion. Let me explain. Always in his memoirs, Czernin tells the following
story. On 26 December 1917, when Czernin was on a long walk, he stumbled upon

13 O. Czernin, In the World War, New York and London, Harper and Brothers Publishers, 1920, p.
245-246.

14 1d., p. 240.

151d., p. 261.
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an elderly Jew sitting on the roadside and crying bitterly. Having asked the elder
what was the matter with him, he was told in a mixture of Russian, Polish and
German that the old man had owned a shop, how he had been robbed and beaten
up by the Cossacks first and by the Germans afterwards, how he then had decided
to work for the Germans, but on that day the Germans, too, had beaten him up
and thrown him out. Czernin gave him some money and asked him to come back
the next day, as he could procure him a pass allowing him to take a train to safety.
The old man gratefully took the money but seemed not to believe in the train story,
perhaps because he thought that trains were reserved for troops but, anyway, for
him an existence without getting thrashed was unthinkable.16

Let’s get back to Joffe. Was it because of this utopian bent that you were telling me
that Joffe was gradually relieved of his influence by Lenin?

Quite probably. As a matter of fact, this utopian and humanitarian streak stands
out as well in the famous letter/last will that he wrote to Trotsky before killing
himself. He had been very ill for some time (his heart was what was wrong with
him, I think. He also suffered from consumption and polyneuritis. The Communist
Party, where he now counted for nothing and which was actually thwarting him,
refused him permission to go abroad for treatment, as it would have required a stay
of such length that the one thousand dollars allocated by the Kremlin would not
suffice) ...

Now then, in that letter (you can read it in a somewhat curtailed on-line French
translation!” or complete in English in his daughter’s rather interesting memoirs).18
Joffe wrote that “human life has no meaning only to the extent that and as long as
it serves the infinite, which for us is humanity”, to which he added that for him
everything else is finite, and that to work for what is finite is meaningless. A
beautiful last thought.

16 Id., p. 250-251.

17 Available from: http:/ /www.marxists.org/francais/4int/urss/joffe_19271115.htm

18 Nadezhda A. Joffe (1906-1999), Back in Time — My Life, my Fate, my Epoch — The Memoirs of
Nadezhda A Joffe, Oak Park, Labor Publications: 1995, p. 55-63. The main interest of the book lies
in the author’s description of her terrible experience in Stalin’s gulags.
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CHAPTER THREE - Human Rights

3.1 The birth of human rights
Could you tell me in a few words how the concept of human rights flourished?

The first episode attesting to a sensitivity to principles of humanity dates back to
1899. The international community was going through a stage of its development
characterised by the supremacy of the sovereign State. Every State was ensconced
within ramparts for the safeguard of its own interests and blissfully ignored the
welfare of the rest of humanity. The protection of the interests of wealthy Western
citizens against the arbitrary behaviour of foreign States when their commercial
activities brought them to trade overseas was the only exception. In that year, on
the initiative of Tsar Alexander III, negotiations were held for the first time within
the international community to discuss a series of agreements that would in some
way ‘put the brake’ on warfare, regulating and ‘edulcorating’ its ruthless
application. Mechanisms such as international arbitration were promoted the aim
of which was the prevention of outbreaks, or attempting to resolve conflicts between
States peaceably before a tipping point was reached and the use of arms became
inevitable in consequence. Among the twenty-six participants to the Hague Peace
Conference of 1899 two alignments formed before long, as was to be expected. One
front included all the Great Powers (Prussia, France, Britain, the United States,
Russia, Austria-Hungary), while the other regrouped less significant countries
such as Belgium, the Netherlands, Luxemburg, Switzerland, Greece and
Montenegro.

There were in actual fact conflicting interests, especially in respect of wartime
occupation. In case of war, smaller countries would have been immediately invaded
and occupied and, therefore, these countries had an interest in limiting as much
as was possible the powers and rights of occupants. The larger countries could
easily picture themselves as occupants and thus pursued directly opposite
interests.

The negotiating was a long-drawn-out affair but in the end a compromise was
reached. The falling-out and the diplomatic spat on some points had been intense.
In order to overcome the impasse, the Russian delegation vice-leader, Fyodor
Fyodorovich Martens, a lawyer, advanced the following proposal: as applicable to
all matters relevant to smaller countries which the Convention had been unable to
regulate, civilian populations remained nonetheless under the protection of
international regulations “deriving from the customary laws of the States, laws of
humanity, or the dictates of public conscience”. This formula pleased everyone,
and the dissension was silenced.

Of course, it was empty gimmickry, basically, a diplomatic verbal expedient whose

52



only purpose was to shelve the problem. Nevertheless, this formula later hailed as
the “Martens Clause” struck a chord among the community of States. It was the
first time that international rules were dictated by an intention to protect the laws
of humanity and the priorities of a public conscience. This clause contained in a
nutshell the proclamation of rights enjoyed by humanity as a whole. In a society of
States which routinely looked exclusively after their reciprocal commercial, political
and strategic interests, these were revolutionary words. However, in the short term,
none of these seeds bore fruit, having fallen on stony ground. With time, however,
and the shift in general historical conditions, the seeds germinated.

The Martens Clause has come by degree to be invoked by international and national
judiciaries, diplomats and politicians alike to such an extent that it has now
become a living reality, which works to give the “laws of humanity” their immense
relevance in the regulation of so many matters linked to international relations.

To give you a single example: in 1950 a Belgian Court martial had to rule on the
atrocities inflicted by one SS commander on Belgian partisans arrested by the Nazis
(the K.W. case). There were then no international regulations specifically forbidding
what the German commander had done. The Court martial, however, invoked the
Martens Clause and the laws of humanity therein enshrined, observing that the
prohibition of torture, which by that time had been proclaimed in a non-binding
political document (the Universal Declaration of Human Rights), was derived from
the principles of humanity and that, accordingly, the German officer who had
trampled on these principles ought to be punished.

How did the opposition to enlarge the scope of human rights react?

Well, I can report two sensational instances of this. The first dating back to 1919,
at the time of the League of Nations in the aftermath of the First World War
disasters. The Japanese delegation came up with a proposal for a standard the
purpose of which was a system of reciprocal obligations between States, “all types
of races being included”. They also asked that “the principle of equality between all
men” be at least accepted as constituting the basis of international relations in the
future.

An international standard, enshrined in a fundamental treaty, would have placed
all foreigners on a plane of equality. There was no intention, let us be clear about
this, to proclaim equality between citizens of every contracting State, or of citizens
and aliens: what was meant was that no discrimination should be made between
the citizens of member States of the League, and them solely, on the basis of race
or nationality. We are therefore very far from a universally valid recognition of the
principle of equality. The standard proposed by the Japanese was still conceptually
framed within a traditional perspective in respect of individuals and the treatment
of foreigners. In spite of the relatively limited scope of the proposal, it was resolutely
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rejected, mainly because of the opposition of Britain, Australia, and the United
States. A second proposal, which the Japanese also supported, was couched in
much more edulcorated language and blander terms but it was also defeated.

The truth of the matter is that the major Western powers were unwilling, because
in no position to do so, to accept a principle which would have severely
compromised their own discriminatory practices in regard of citizens from other
world areas, and which could have eventually also undermined similar practices
they still tolerated under their own domestic system. Racial discrimination in the
United States comes to mind... Thus, in 1919, a proposal presented by one of the
few non-White powers participating in the Geneva meeting, a proposal that would
certainly have had the leavening potential to put the international community in
ferment, was defeated mostly at the hands of the Western powers among which the
concept of human rights itself had emerged. The international community was not
yet ready to embrace these values.

In 1933, a further attempt was made to proclaim the rejection of racial
discrimination worldwide. On this occasion, however, the confrontation involved
White States, Western powers, some of which demonstrated to be less insensitive
than others about the principle of equality applied to the human person.
Furthermore, the perspective within which the question was considered was no
longer traditional in regard of the treatment of foreigners, but modern in adopting
the viewpoint of respect for the values of the human person as such. Some treaties
(with Greece, Poland, Romania and Yugoslavia) stipulated after the First World War
afforded their protection to the linguistic, ethnic and religious minorities of Central
and Eastern Europe. Moreover, the peace treaties with Germany, Austria, Bulgaria,
Turkey and Hungary contained clauses providing for the protection of minorities.
The international protection of minorities essentially addressed political
necessities: the European nations which included religious, ethnic, or linguistic
groups with affinities with these minorities wanted minorities abroad to be
respected, not persecuted, also to avoid arising recrimination and disturbances
from domestic minority groups bound to support non-discrimination against
minorities abroad However, as President Wilson rightly pointed out in Paris on 31st
May 1919, the protection of minorities was also aimed at safeguarding peace, in
order to mitigate the harsh consequences of the territorial partitions that the Allies
had imposed at the end of the First World War. Be it as it may, in 1933, the French
delegate to the League of Nations held the view that the racial laws directed against
the Jews which Germany had just issued were implicitly contrary to the treaties
concluded between the various States, Germany included, regarding the treatment
of minorities. The German delegate vehemently protested by declaring that the way
in which one State dealt with its own citizens remained an internal affair with which
neither other States, nor the League of Nations, should interfere. In spite of
eloquent, critical interventions from French and Polish delegates, the German
thesis was accepted. Remarkably, a few days later, Germany withdrew from the
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League of Nations, claiming it could no longer accept to be humiliated by other
States presuming to comment on its internal affairs.

How come the Second World War was a turning point?

The problem was how to react to the atrocities of Nazism, a ruthless and racist
dictatorship which had trampled upon the fundamental rights of humanity. The
problem was also to send a message to another dictatorship, the Communist
regime, as Stalin was still alive and in power. [ would like to share with you a quote,
and I will tell you why in a minute, of the words of Georg Dahm, a brilliant German
jurist. I found them in his 1961 essay on The position of the human person in
contemporary international law. This is what he writes, after having mentioned
other transformations in the international community after the Second World War:
“The State not only lost its monopoly on the regulation of international relations,
but it also lost its prestige. The expansion and abuse of State power and the
humiliation of man during and after these wars brought more or less everywhere
in the world consequent feelings of State-fatigue (Staatsmiidigkeit) and
disenchantment (Entzauberung) about State authority, as well as a new concept of
the value and dignity of the human person.”1® These are the words of a man who
had led a tormented existence and who wrote about what he had experienced in
his own flesh. Georg Dahm (1904-1963) was a keen and brilliant lawyer who at a
certain point in his life perversely went against his own ideas to side with Nazism.
At the age of twenty-one, he joined the German Socialist Party, when he was
twenty-six he earned a doctorate with full colours under the great jurist Gustav
Radbruch with a thesis on the history of mediaeval juridical institutions in Italy.
Three years later, in 1933, he became a full professor of criminal law at the
University of Kiel, taking over the chair vacated by the democratic-leaning criminal
lawyer Hermann Kantorowicz who was a Jew. He joined the Nazi party and the
Sturmabteilungen, or ‘Assault Sections’, better known as the SA. In the years 1935
to 1937 he became the Rector of the University, then moved on to Leipzig and later
to Strasbourg. More grievously still, in those years he became the leading criminal
law expert of the School of Kiel, which drafted the new Nazi criminal code intent on
defeating the purpose of ‘interest protected by law’,20 and taking its inspiration
from a liberal, individualistic conception of society. In his considered opinion, at
the root of every crime is not a wrong perpetrated against an ‘interest protected by
law’ but a breach of duty in regard of fidelity to the Fuhrer. He was also
distinguished by a strong antisemitism. Following the defeat of Germany, Dahm
was not affected by the denazification process, let alone put on trial. By the end of

19 G. Dahm, Die Stellung des Menschen im Vélkerrecht unserer Zeit, Ttibingen, 1961, J.C.B. Mohr
(Paul Siebeck), p. 11.

20 A legal concept present in some legal systems. The ‘interest protected by law’ which causes the
damage in, for instance, charges of criminal assault, would be ‘corporal integrity’ the legal ‘good’
injured as a result of ‘battery’.
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1945, having lost his university chair (the very least that could have happened to
him!), he worked as a lawyer, then in 1951 he moved to Dukkha in Pakistan where
he reinvented himself as a lecturer in international law. Moving back to Germany
in 1955 just ten years after the fall of Nazism, he obtained a chair in international
law at Kiel. He had completely abandoned his Nazi past and antisemitic ideas and
seemed like a man reborn. In the meantime, he wrote an excellent handbook of
international law which magnificently displays his renewed legal acumen. There
you are! This is the story of the man who wrote these beautiful and meaningful
sentences on the modern State that I quoted earlier.

Getting back to the present day, what is the current basis and scope of human rights?
And can we still refer to natural law as their basis?

I believe that a vision of human rights based on the natural law hypothesis would
not be the correct ‘historical reconstruction’ of the development of human rights,
even if [ admit that the natural law theory has had a very important function in the
revendication of these rights, by weakening the totalising vision of the State and
with a view to eradicate authoritarian States altogether. This difference of vision
conspicuously emerged during the sessions of the Constituent Assembly of Italy
when, at a sitting on 9 September 1946 of the First Sub-committee of the
Committee for the Constitution, an awe-inspiring debate took place featuring a long
speech by Giorgio La Pira followed by a more realistic one by Giuseppe Dossetti on
one side, with Palmiro Togliatti and Concetto Marchesi taking the opposite
viewpoint. Two antithetical visions were facing each other, showing great respect
but also great clarity, the naturalistic human rights theory (somewhat tinged with
theology in La Pira’s case) meeting its historicist counterpart. The Roman Catholic
view prevailed with the reception of the concept of ‘person’, a decidedly more
meaning-rich concept than that of ‘individual’. And then the notion that the State
commits itself to ‘recognise’ human rights was adopted, thus indicating that
human rights pre-exist Statehood, according to the natural law hypothesis. This
was an extraordinary ‘happening’, unfortunately never to be repeated, when
differing political sides reciprocally recognised that the other also possessed part
of the truth which they collectively put together. All you need to read are Articles 2
and 3 of the [talian Constitutional Charter. Such a level of debate and detail would
be difficult to imagine today.

However, I am still committed to a historicist view of human rights, a method which
enabled Norberto Bobbio, to cite but one scholar, to grasp with clarity how these
rights evolved through three stages of positivisation, generalisation, and
internationalisation, starting with the great values of religion and morality, moving
on to legal parameters and to the rule of law, and progressing with increasing
within some States in the West, to international first and then to global values valid
for every citizen of the world, every inhabitant of the civitas maxima. It is this solid
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concept of human rights (seen as a set of principles which gradually became more
concrete and binding and were then extrapolated, first within a few States -
between the eighteenth and the nineteenth centuries — and later on globally, as
values that the international community imposes on every State to respect within
its own borders) which allows Bobbio to understand the developmental trend that
these rights are taking.

Ultimately, it is but a diachronic perspective of human rights, a very clear-sighted
analysis of the factors and events that in the past led certain emerging social
classes to demand greater areas of freedom. In a few words, this is an application
of Antonio Labriola’s “genetic method”, which Benedetto Croce, on the other hand,
disparaged — at least as far as applying it to artistic studies. There is a record of a
conversation between the philosopher and the literature critic Carlo Muscetta in
the latter’s memoirs. As Muscetta was praising the analysing a work of art in the
context of its historical genesis, an annoyed Croce rejected the suggestion and
remarked (in the Neapolitan dialect) that Muscetta was presuming to trasi sott’ a
coppola d’o parroco (“get under the parish priest’s biretta”) or, differently put, to
involve himself in matters that were too deep for him and which, therefore, landed
him where he should not meddle?!.

As far as I can see, Norberto Bobbio is no less right when he writes that human
rights “are historical rights. Born at the dawn of the modern era, together with an
individualistic notion of society, they have become one of the main indices of
historical progress2? and, as he wrote in 1964, “the fundamental problem today is
not so much how we are to justify them, but how we are to protect them. The issue
is not philosophical problem, but political”.?23 Today’s human rights are recognised
or repudiated by organised entities such as sovereign States, but also by these non-
State organised structures which today proliferate across the entire international
community. They can be rebels (involved in a civil war), political and military
groups taking over part of a State’s territory (ranging from Taliban to Hezbollah),
or even multinational companies. All these entities constitute relatively
independent monads which evade the coercive control of a centre. They must be
induced, by fair means alone, to recognise and observe rights. It is as if, in the
impossibility of forcing a slave dealer to shut down his intolerable trade, we
entreated him to be less strict and insensitive with the unfortunate human beings
in his stock. To echo a distinction that Bobbio was fond of making, I could say that
the laws in question lack a vis coactiva, but only possess a vis directiva. The nerve
centre supplying the entire international community system remains the concept
of sovereignty, and it is from this concept that we must make a start, for no one

21 Carlo Muscetta, L’Erranza — memorie in forma di lettere [Errancy, Memoirs in the Form of Letters],
Catania, 1992, Il Girasole, p. 55. (Muscetta actually recalls the cap as being the parishioner’s, not
the parish priest’s head gear. However, it must be a mistake, as the author himself translates it as
belonging to ‘the parish priest”).

22 N. Bobbio, L’eta dei diritti [The Age of Rights] Torino, 1990, Einaudi, p. viii.

23 N. Bobbio, “Sul fondamento dei diritti dell'uomo” (1964), in N. Bobbio, L’eta dei diritti cit., p. 16
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can force by law the States of Myanmar, Zimbabwe, North Korea, or China to pay
attention to the fundamental rights of their respective citizens.

3.2 States still try and manipulate human rights

Do you have personal experience of the ambiguous attitude that the states adopt in
respect of human rights?

Yes, actually. I remember the first time I arrived in New York to attend the
Commission on Human Rights in the 1970s. Usually one’s Foreign Minister, or
someone on his staff, provides delegates with instructions on how one should vote
when sitting on important international organs. In my case I was not told anything.
My colleagues from other nations had pages upon pages of instructions which they
constantly consulted. But I could not, I did not have anything! When I found myself
on my own, I asked an Italian diplomat how I should behave. His candid reply was
that I should keep my eyes on the Soviet delegate. Faced with my amazement —
Italy being in an international camp opposed to the Soviet one — he reassured me
with these words: in the field of human rights we are as prudent as the Soviets,
also because we still have this contention with Austria over the Alto Adige region,
and we must be very careful and moderate...

It was a wonderful lesson in realism. Because it was abundantly clear how various
government manipulated human rights matters. Human rights were being turned
into instruments needed for a political contest agenda. It seems to me that the
politicians and the diplomats who actually believe in the defence of human rights
are few in number. It may be at the time of Cyrus Vance, the Carter administration
Secretary of State, that a government that genuinely believed in them ever existed.
Both Carter and Vance were profoundly honest men with lofty moral standards
even if, inevitably, they had to compromise for reasons of general politics and
geopolitical considerations. Sometimes, northern European countries, Sweden,
Denmark, Norway, or the Netherlands also left me with a good impression of an
extraordinary earnestness in that context. Otherwise, my impression is that of total
manipulation, that human rights are being used as bargaining chips for other
purposes, and often aggressively against other nations.

So there is hardly any room left for optimism, then?

I would say that one ought to be sceptical about government activities and
appreciate more what the international civil society does. I am indeed convinced
that the keystone we are looking for is to be found amid non-governmental
organisations (NGOs), within the Roman Catholic Church (with the Community of
Sant’Egidio, for instance), Amnesty International, or Human Rights Watch, perhaps
the most effective organisation at the non-governmental level. You see, sometimes
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the “little ones” count, too, and even individual personalities, if they strive for a
cause or a specific issue with courage and persistence.

At a European level, for instance, it took years of work for a Convention for the
Prevention of Torture within the framework of the Council of Europe. This text was
conceived on an initiative of the Swiss Government, prompted in its turn, and in a
resolute way, by a private citizen, the banker Jacques Gauthier, who had worked
with the International Red Cross. I realised on this occasion not only the
importance of the impetus, with drive and perseverance, that a private citizen can
give to a major international initiative, but also how all governments’ views can in
the end converge on the necessity of creating an international control mechanism
and, above all, what are the constraints and concerns of the governments
themselves, the cautious steps that they must take, the necessity they have of not
getting carried away too far... And given that the consent of the states is needed to
secure their ratification of the Convention, the overall context must never be out of
mind.

This is how I learnt to understand how one builds up compromise. It must of course
be an acceptable form of compromise, from the point of view of human rights. In
the perpetual tension between the demands of sovereign states and human rights,
one may often have to turn to wiles, for the sake of accepting a compromise without
giving away too much of the humanitarian interests at stake, if only to surmount
a paralysing stalemate. One has to be realistic about dealing with governments
and, at the same time, to be capable of entering the mind of the Leviathan, that
devouring Moloch who stands for the sovereign state. The “mortal god”, Hobbes
called him, “to whom we owe, under the immortal God, our peace and defence”.
Getting into the brain of the beast we can discover how Leviathan thinks, how he
works, what his motives are and also its innermost impulses, how he sees things.
In this way we may try and push him ever more towards the brink, the limitation
of its traditional prerogatives, to commit self-mutilation, if it can be done at all.

I have often had the opportunity to participate in meetings that drafted new
international treaties on human rights and the experience has been vastly
interesting. I realised how governments can speak about human rights, create
human rights standards, and at the same time disregard them. These experiences
have been far more illuminating for me than reading an entire library.

At that time your experience was not all about diplomacy, was it?

Another important aspect was participating in commissions of experts, not of
government representatives. These experts were jurists, sociologists, philosophers.
One of these organs was the Sub-Committee on Minorities, which actually dealt
with a great number of issues, despite and beyond its name. It had been set up
under the United Nations Commission on Human Rights, and was organically
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composed of governments represented at ambassador, or occasionally at foreign
minister level. The Sub-Committee was an important body for me because it made
me realise the role that experts can be called to play, even when they are, up to a
point, dependent upon their respective government or directly linked to them. For
example, two people with whom I worked extensively and did interesting things
with were Nicole Questiaux (who later became Mitterrand’s Minister of National
Solidarity and moved on to preside over a Section of the Council of State) and the
Dutch academic Theo van Boven. Together in that Sub-Commission, we struggled
to obtain results that could advance human rights in respect of authoritarian
states.

[ remember that we once had prepared a draft resolution on Argentina with Nicole.
It was the time of the military dictatorship and, as I recall, when it became known
that we were preparing a document calling on the Buenos Aires government to end
its acts of repression against political militants and the civilian population, the
Argentinian Ambassador to the United Nations, a certain Martinez, asked to talk
to us one evening and threatened us, if we continued to press our case for the
approval of our planned resolution. He said: “remember that I am president of the
Group of 77” (the coalition of Third World countries within the UN membership
which regrouped 77 nations when it was set up in 1964). “As president of that
group, I can see to it that you are not re-elected next year if you go on insisting on
a resolution that is against my country”. That’s what he told us. Needless to say,
we pressed on and forged ahead, and the project was approved, though not by a
very much of a majority. Elections were held the following year and I failed to be
re-elected. All this to say that, as mouthpieces of civil society, we had fought from
within a United Nation body for the purpose of having a vote of censure approved
against a dictatorship. However, our work came to nothing and ended in personal
failure. At least as far as I am concerned. Nicole Questiaux had been re-elected,
also because France of course counted more than Italy did. The success was also
of modest entity at United Nations assembly level. I must add, however, that when
the Argentinian Ambassador proffered his threat, Nicole and I, once our initial
instant of dismay had faded, told each other that this very threat was the
demonstration that there was evidently something that mattered about this
resolution that we wanted to be passed. If our piece of paper, which incidentally
contained a text which appeared to us to be perfectly bland, of almost no
significance, had provoked such a harsh and aggressive reaction, this must have
meant that it was undeniably useful and that, for that reason, it served the cause
of human rights. It helped us get over the scepticism that even we could feel, and
we were encouraged by it in the end: we had to go on, we thought, because it meant
that our action, modest though it was, had counted for something.
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3.3 Italy mobilises to protect human rights: Craxi and the Ungari Commission

You will admit that, in Italy, the human rights of Italians and residing aliens are
respected as a rule. There are of course exceptions, and the 2001 Genoa riots come
to mind. But has anything ever been attempted internationally? Apart, of course, from
rightfully backing the abolition of capital punishment?

An attempt was made in 1983 by Bettino Craxi, when he was our Prime Minister.
Various States at the time, with the United States at the forefront, had formed
national Commissions with a mandate to monitor how human rights were
domestically respected and to draft proposals regarding international initiatives. In
this context, it was thought that something similar could be undertaken here.
Concretely, however, the impetus came from a peculiar circumstance: as a result
of a trial of strength with the Radical Party, which was proposing many important
initiatives in December 1982, and the Government had accepted a compromise
during the debate of the budgetary law in the Chamber of Deputies. This was to
allocate three billion lire towards the institution of a Human Rights Agency, to be
called an “Agency for the Monitoring of the Application of International Treaties in
relation to Freedom and Civil Rights and for Intelligence on Nations under
Dictatorial Regimes.” Consequently, Craxi, who was counselled in this by Giuliano
Amato as Under-Secretary to the Council of Ministers, decided to appoint a
commission of experts under the Premier’s Office to draft the text of a Bill for
establishing the Agency, with the broader and more challenging responsibility of
also formulating suggestions and proposals — confidential to the Premier — in
matters of foreign policy and human rights. I remember that Amato (whom I had
known since 1956, when we were both students at Pisa) telephoned me to discuss
the contents of the Ministerial Decree establishing the Commission and to explore
ideas about who its potential members could be. We settled everything, even if,
regarding membership, Amato was unmovable in arguing that Craxi had decided
for political reasons that the Commission should be chaired by Paolo Ungari, a
great legal historian, although certainly no expert in human rights or matters of
international politics. However, Ungari was good-tempered, cultured and obliging,
and so no one demurred. It was later discovered that he had links with the secret
services, was a Freemason of the Palazzo Giustiniani Lodge obedience, and that he
had been elected a Venerable Master in 1987. But none of these secret activities
then transpired, and he was appreciated as a versatile man of culture, if anything,
and a pleasant conversationalist. Among the other members of the Commission
were Arrigo Levi, Alberto Monticone (a great historian, who presided the Catholic
Action movement from 1980 to 1986 and was a man of high culture and moral
integrity), Gianni Baget Bozzo, Margherita Boniver, Sergio Cotta (an eminent
philosopher of law, by culture a Roman Catholic and Resistance fighter), Sergio
Fois (a meticulous and inflexible man, although a very subtle constitutionalist and
law professor), as well as yours truly.

The Commission was instituted by Decree of the President of the Council of
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Ministers dated 31 January 1984. Its lifespan was not supposed to go further than
31 December 1985, but in effect the Decree was extended until 1993 at yearly
intervals. We met in premises of the Premier’s Offices at the Chigi Palace several
times every month, following our installation by Craxi himself.

This was an interesting initiative, typical of the unquestionable ‘creativity’ that Italian
foreign policy displayed in those years. How did Prime Minister Craxi present and
explain his project?

It is fortunate for us that I have kept the entire “paper trail”. In his installation
address, dated 6 March 1983, Craxi said that the Government was “committed
before Parliament to monitor situations when the defence of the peoples’ rights is
at stake, and to carry out all acts necessary for condemnation and legitimate
intervention in support of all the forces of freedom involved against every form of
oppression, atrocity, and degeneration of power.” Craxi also observed that “the
Government will not be deflected from a persistent persuasion offensive against the
stubborn traces of a mentality that, by agitating the perils of interference with the
internal affairs of a sovereign State beyond reason, tends to erect an impenetrable
barrier against the worldwide extension of the fundamental principles upon which
the United Nations were built. Today, a democratic Italy knows where her duty lies
and on the boundary of such principles her place can only be in the forefront.”

Very fine words, as you can see, making a complete break with the usual caution
shown by chanceries, where moderation and deference to other States’ sovereignty
are preferred.

It is true, the language is high-minded, quite against the run of international politics
rhetoric.

Ah, but that is not enough. After citing the commitments that the signatories
underwrote with the Final Act of the Helsinki Conference on Security and Co-
operation in Europe in 1975, Craxi asserted with great force that “the Republic of
Italy and its Government will not stand on the same side as those who, with a
smiling and diplomatic form of cynicism, or because they have intimately wearied
of the democratic ideal, view such a commitment as mere ink on formal documents,
if not as an obstacle to more contingent forms of understanding founded on
realpolitik and, more obliquely, on contempt for the rights of the people.” Listen
now to what he added: “Our duty is not to give up on trying to make these principles
[proclaimed in Helsinki]| count for something, which have kindled so many hopes
among Eastern Europeans. They can lay the foundations, beyond State borders, of
a great communion of civilised polities which we will continue to consider of vital
importance for the purpose of founding a lasting peace”. As to the composition of
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the Commission, Craxi went on to underline how its membership had been
“deliberately chosen among personalities independent of the executive branch of
Government in order that the objectivity and the independence of their judgement
may be complete and that this judgement, which it is the mission of the
Commission to deliver on the basis of the most qualified sources of information,
may deal with situations and critical areas of the world where at stake are not
Government choices, however important they may be, but the very conditions of
basic human co-existence”. The Prime Minister went much further than these
general guidelines. He went on to tell us what our tasks would be beyond the
drafting of the Bill to establish the future Agency. “In concert with the Minister for
Foreign Affairs [Giulio Andreotti], who has fully agreed to support this initiative as
part of the [Government’s] programme and its implementation, we will determine
which level of classified intelligence the Commission may access for the
Commission’s work to proceed in the most secure way possible. The President of
the Council of Ministers reserves the power to decide when your reports may be in
the interest of the public to know, considering the international situation, the
general Government action, and the degree of expediency and authority to confer
to these documents as warranted. The Government, for its part, reserves the right
to bring up before the Commission such cases and areas of the world as are worthy
of its particular consideration, even though the early identification of these cases
and areas is the foremost and most precious contribution expected from them?”.

Craxi then turned to the members of the Commission and gave us this message in
his lofty and incisive style. “The Government knows it can completely depend on
your personal commitment to your task, which men in the age of the Enlightenment
equated with the cause of humanity and reason, although men born in this century
of totalitarian regimes have learnt that it is also the cause of the survival and
expansion of political freedom. It follows that your own freedom in terms of
orientation and judgement, if it is to be at all, can be nothing but complete”. Craxi
also later mentioned the figure of the High Commissioner for Human Rights, which
should have been established, and that Italy strongly backed, adding “should this
appointment [...] be delayed, Italy, in the meantime, and also thanks to your
contribution in terms of warnings and indications, will fully do her duty in regard
of the international community and of the men and groups that are persecuted in
the cause of freedom”. Craxi concluded with these words: “let me say this, how
much I rely on the part you will play in an action meant to characterise the
international contribution of Italy in her great democratic engagement. This activity
will be, in part, the response that our generation owes to the sense of despair that
weighed on the men of the antifascist movement and on the exiles [sic] when they
realised, in-between the wars, that several of the great democratic countries were
indifferent, that open cynicism reigned in some places in the face of the most
insolent infringements of human rights”.

[ wanted to quote large extracts of Craxi’s address not so much because few know
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or remember much about it today, but also because it was a speech that indeed
showed a passionate deep-rooted commitment and noble ideals. As you can see,
Craxi aimed high. We are miles away from the rhetoric of many of our politicians
today and also from the political jargon of other leaders, or from the hackneyed and
tired prose that nowadays passes as fashionable among so many in Government
circles. I remember how enthusiastic I became, as did the other members of the
Commission, I think, while listening to Craxi’s speech, especially because of the
strong conviction expressed by the Prime Minister, that fighting for our freedoms
is a necessity and, in this way, to break with foreign policy patterns. I was also
struck by his reply, in the positive, and delivered with poise and decision, to my
question — somewhat obvious, perhaps — but which was meant to be provocative:
“will we be allowed to formulate proposals about the self-determination of peoples,
then?”

What did you actually do after the formal appointment?

We began by meeting regularly, but soon enough we realised that the Commission
had no future, because the then Minister for Foreign Affairs, Giulio Andreotti, was
of the opinion that human rights issues were part and parcel of foreign policy and,
therefore, fell within his own area of competence, not the Prime Minister’s, and that
through the Ungari Commission, the PM would have ended up defrauding him of
some of that power. Andreotti wrote to Craxi on 29 February 1984 and, after
reviewing the list of institutional duties which are integral to the Ministry of Foreign
Affairs’ mission, and pointing out that matters of human rights could, in many
respects, be classified among those said duties, the Minister expressed his
confidence that “the Commission will find in the Ministry of Foreign Affairs [...] the
natural point of reference through which to carry out its duties as a consultant to
the President of the Council.” Craxi had encroached wielding a sabre, while
Andreotti fended him off with a chisel, and directly began a slow and cunning
campaign of attrition, chipping away at the Commission’s influence. He acted as
he was wont, courteously and without fuss, but with deadly efficacy. We thus met
many obstacles on our way but eventually managed to launch the Bill for a Human
Rights Agency. However, the project was still-born and led absolutely nowhere. We
never received a single classified document regarding foreign policy, evidently
because Andreotti would not release anything that fell within his remit. As a matter
of fact, little by little, attendance by various members of the Commission began to
drop, and there were few of us left, five or six, who regularly met in the room that
had been Mussolini’s study at the Chigi Palace in Rome.

It must have been quite a come-down after your initial enthusiasm...

It was. I was mainly surprised that, once the Commission had been set up, the
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Radicals, Craxi or Amato stopped showing the least interest. My impression was
that the institution of this body had been more like a media stunt, a feather in
someone’s cap. Or, perhaps, it was a clever but improvised attempt, rather than a
well-thought-out political move, and whoever had promoted it were not actually all
that keen. Craxi had put forward some very fine and innovative ideas, but the next
day he had forgotten them.

I should like to add that it may even be that the hostility of the Ministry of Foreign
Affairs at the Farnesina estate was the underlying reason for the failure of the
Commission. It is no coincidence if, later on, in a letter to Ungari dated 19t May
1993, the then Minister for Foreign Affairs, Beniamino Andreatta, among other
matters wrote relevant thoughts that I would like to quote to you regarding the
“planned institution of an Italian Agency for Human Rights”. He said, “It seems
important to me, however, that the Ministry for Foreign Affairs should continue to
maintain, as happens in other countries, its central competence on matters relating
to human rights. This is a topic, as you are well aware, that entails wide-ranging
and multiple political repercussions in interState relations and in multilateral
settings, as has been also confirmed by debates held within the framework of
international bodies with competence in the matter.”

As the Agency project had failed (an ad-hoc Bill, drafted by the Commission,
reached the floor of the Senate but was killed there amid universal indifference),
the Commission decided to assess some international situations and to visit
Afghanistan (in November 1985), Chile (in December 1986) and other countries.
On every occasion, Ungari contacted Ambassador Bruno Bottai, then the Director
of Political Affairs at the Ministry of Foreign Affairs, to inform him, request funding
for travel expenses, and attempt to secure the support of our ambassies in the
various countries selected for visiting.

I could not see the point of it all and, thus, requested to be excused from these
trips in which [ failed to see any purpose. Meanwhile, the Commission was putting
forward suggestions and proposals in human rights matters, but I doubt very much
if anything ever came of it. In addition to all this, you must consider that in the
meantime the three billion lire had mysteriously vanished, having been re-
appropriated for some more worthy entry in the budgetary estimate spreadsheet. I,
for one, believe that that the Commission died a natural death in the early 1990s,
even if, in formal and institutional terms, it managed to remain afloat until 1996.
All it did was to organise meetings in Rome or abroad with bodies concerned with
human rights and to participate in international symposia on the same topic.

One thing is certain. We were all rather shocked when Amato, who succeeded Craxi
as Prime Minister in 1992, was invited to meet the Commission members (not
during working hours! We were well aware of how very busy a Prime Minister is...
but at least for dinner) and he, at first, accepted but only to give up on us at the
last minute, for reasons unconnected with his constitutional role. It looked to me
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as if there was something of significance in that the man who had almost certainly
suggested to Craxi the creation of a Human Rights Commission now showed so
little interest in meeting the members of that Commission, if only in a face-to-face
encounter over the dinner table. But this attitude confirmed our impression that
the Commission was not held in the slightest regard by our political masters,
perhaps because the former ‘feather in someone’s cap’ had now lost all its lustre
and was fast looking rather unglamorous.

An altogether disappointing experience, wouldn’t you say?

Actually, no, in some respects, and speaking for myself. First because it gave me
the opportunity making the acquaintance of figures of such calibre as Arrigo Levi,
Gianni Baget Bozzo and Alberto Monticone, and to work with them. The
consultations we had, our common workload — all that was extremely valuable.
Furthermore, it made me understand how certain decision mechanisms of the
Italian Government operate and how some activities can be entirely devoid of
significance for the purpose of the management of power whilst being most useful
for the sake of appearances and maintaining a facade.

Does this not confirm you in the opinion that Craxi had a lively and passionate
interest for international politics, that he strove to find original solutions? This was
the man who had demonstrated that he could use his own head and take action, as
transpired during the Sigonella incident in 1985, when he flatly contradicted Ronald
Reagan.

Yes, it does. I think you are right. Craxi wanted to be an innovator, by proposing
original foreign policy solutions. This minor footnote confirms it.

But not to stray from the field of Government action in the field of human rights, I
would like to remind you that an Inter-departmental Commission on Human Rights
was created within the Ministry of Foreign Affairs structure in the Eighties. Its main
duty was to draw up the reports that Italy, like so many other countries, was bound
to send to the United Nations regarding the implementation of the various
international Conventions on human rights. This Commission was chiefly
composed of representatives from the various Ministries, such as Internal Affairs,
Defence, Education, and so on. In a nutshell, a commission of bureaucrats and a
handful of academics presided over by an Under-Secretary of State from Foreign
Affairs. At the beginning I attended one meeting that discussed the report that the
[talian Government was to send the United Nations on compliance, on the part of
the authorities, with the United Nations Organisation Treaty on civil and political
rights. At one point, I proposed that Italy should set an example by submitting the
Government's Report for review to Amnesty International, before forwarding it to
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New York, to add the critical comments and observations of this non-Governmental
organization, possibly with our Government’s counter-deductions and counter-
claims in rebuttal. My contention was that this would be breaking a lance on behalf
of transparency, demonstrating that our Government had no fear of criticism and
was ready to rectify any misrepresentation. Would that I had never said such a
thing! In the midst of an icy silence, the presiding Under-Secretary said that the
proposal seemed to him to be inopportune and inadvisable, since it could also
easily expose the Government to criticism without justification. I accepted the facts
of the matter and never returned to these meetings. Unfortunately, these attitudes
were rather widespread among our Government authorities. All the more reason to
remember with nostalgia the fine words that Craxi had said in 1983.

In this respect, are you aware that our Government has presented a new bill to set
up again a National Human Rights Commission? It will be composed of three
members selected by the Presidents of the House and Senate. It will be able to make
use of up to a maximum of forty experts or representatives of civil society. I can
predict the birth a new bureaucratic monster. All we would need is a small but
efficient team of committed professionals acting in support of the three
Commissioners. However this may end, it would appear that the bill, prepared as
it was hoped that Italy might be re-elected as the UN member for Human Rights,
will not have an easy passage before it is approved.

3.5 Human rights in Europe

But what is the situation in Europe? Are other European countries more advanced in
the field of human rights?

I think that in this respect we must distinguish between the Europe of the
European Union (27 states) and that of the Council of Europe (47 states, which
include Russia, Turkey, Switzerland, as well as numerous Eastern European
countries such as Ukraine, Moldova, Georgia, Armenia, Azerbaijan, and others).
As regards the EU-27, it can be noted first of all that thanks to progressive
economic and institutional unification, there have been no more armed conflicts,
nor civil wars in particular. Peace prevailed, and the control of both the European
Court of Human Rights and the European Court of Justice (which also intervenes
effectively in the field of human rights) ensured that rights were well respected.
Perhaps the main problems concern (i) the treatment of foreigners (especially non-
EU nationals) and (ii) the suppression of terrorism as well as, in the field of
economic and social rights, (iii) the implementation of the right to work (I am
referring to the widespread problem of unemployment, especially among young
people).

In these areas, Union institutions are endeavouring to coordinate or even
standardise national policies. But serious problems remain, especially in the
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response to terrorism, where European countries too often restrict excessively the
fundamental rights that all individuals should enjoy, even if they are suspected or
accused of serious crimes. The treatment of foreigners also poses serious problems.
Thomas Hammarberg, the Commissioner for Human Rights of the Council of
Europe, recently criticised the European procedures for granting asylum to people
of colour who want to escape violence and persecution, as provided by the Dublin
Regulation.

It is his view that the system whereby the responsibility for examining asylum
applications falls on the border states (first entry states) does not work. Countries
like Greece and Malta have been unable to provide adequate protection for asylum
seekers because of their excessive numbers; their systems have been under such
pressure that they are facing a real collapse. Other European states did not
cooperate, sending back to the first state of entry those who had moved into their
territory. In addition, to prevent asylum seekers from hiding in the population
before being transferred to other European states or returned to their countries of
origin, there has been an excessive increase in detention centres or “administrative
detention.” The phenomenon, according to Hammarberg, is worrying, even if it
should be borne in mind that the problem of asylum also arises in other regions of
the world: just think that in 2009 South Africa received almost as many asylum
applications as the 27 EU countries together, and even more applicants tried to
enter other countries, in Asia and the Middle East.

In the framework of the Europe of 47, we are gradually approaching the goal of a
world where respect for human rights is important, we strive to respect them as
much as possible, and we have abolished the death penalty (or, at least, it has been
decided to suspend ad infinitum the execution of the death penalty). However, the
problems just mentioned with regard to the EU-27 are added to serious problems
related to (i) respect for the right to life of innocent people in the case of armed
clashes, (ii) the administration of justice and (iii) the prison regime. Especially in
Russia and the countries of Eastern Europe, internal armed conflicts (for example
in Chechnya) often provide an opportunity for very serious violations. And the
concept of fair trial is ignored or seldom effectively practised in these and other
countries. Moreover, the practice of torture or inhuman or degrading treatment
continues to be present in Turkey (although not as bad as years ago), even in
relation to the armed conflict with the Kurds in the south-east of the country.
Fortunately, an international body, the European Court of Human Rights, monitors
all these violations and censures.

3.6 The chiaroscuro of the European Court of Human Rights

You often speak highly of the European Court of Human Rights and its activity. Why
is that?
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The European Court of Human Rights is the most modern, advanced and impact-
making international institution we have for the protection of human rights. The
Court deserves our utmost respect, as in many instances it has given proof of its
courage, by applying with versatility and perspicacity the European Convention on
Human Rights, a text that shows its years (it was approved in 1950) and thus needs
to be re-read and re-interpreted in the light of the necessities that today’s European
societies must address. The Court has done this very well indeed and has
guaranteed the human rights of millions of people. Its competence extends to 47
European nations with eight hundred million people.

However, it must be said that the Court has ultimately sided with the States while
this could have been avoided and with good reason. This has occurred in three
different legal settings. First, when the Court found that the extraterritorial remit
of its competence was limited to breaches of human rights committed by the States
within their own territory, and that only in exceptional circumstances could this
remit be extended to include violations committed by agencies of that State outside
its national jurisdiction (as, for example, by Italian soldiers in Afghanistan).
Another setting regards cases in which the Court, out of an excessive respect for
national sovereignty, found that the Government of a member State (the UK, in an
action brought before the Court against its judiciary which had refused to grant
compensation for damages inflicted by a foreign State (Kuwait) through the
torturing of a British citizen) had been right in insisting upon this denial on the
ground that the agencies of a foreign State (Kuwait) enjoyed immunity from foreign
Jjurisdiction. To sum up the case, the protection of a foreign State prevailed over the
protection of the rights of a citizen. The third legal setting regards breaches of
human rights perpetrated by a member State, for instance France, acting within
the framework of an international organisation, such as the UN. The Court found
that in this case the blame for the breach of human rights was attributed to the
UN - which is not a party to the Convention — and not to the State (France). Thus,
the Court in this instance eventually exonerated the State from its responsibility.

Could you give me more examples?

The Court has asserted in several cases that the agencies of a State, Turkey, shall
we say, must be compliant with the terms of the Convention, even if they operate
abroad, in a State that is “extraneous” to the Convention. There is whole batch of
such rulings of the Court, for instance the Loizidou v. Turkey case, up to Ilascu v.
Moldavia and Russia, and Issav. Turkey. Everything is in order so far. As I interpret
this, wherever a State agency is called to act and exercise its authority over
individuals, it is bound to meet the obligations stipulated in the Convention. Put
in another way, the Convention constitutes a permanent and ubiquitous restraint
on all agencies of States which are solemnly committed to respect it, and these are
the forty-seven States party to the Convention.
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A more serious problem was posed by one case, however, Bankovic¢ et al. v. Belgium
and sixteen other States, all members of NATO and including Italy, which involved
some inhabitants of Belgrade claiming compensation for damages incurred during
the NATO air strike against the Belgrade television broadcaster on 23 April 1999.
In their opinion, this aerial bombardment had violated some of the regulations of
the Convention: Article 2, on the right to life, Article 10, on freedom of expression,
and Article 13 which sets forth the right to legal remedy. Thus, States party to the
Convention which had participated in the bombing raid were claimed to be liable
for obligations of reparation, even if Serbia did not belong to the group of nations
bound by the Convention. The applicants rightfully pointed out that, in previous
cases, the Court had stated that these obligations under the Convention also
applied extra-territorially, that is to say that they bound State agencies acting their
own borders, if such organs of the State exercised a “general and effective control”
over part of the foreign territory. According to Bankovi¢ and the other applicants,
the NATO States did exercise such a type of control over Serbian airspace, even if
exclusively and aerially so. In consequence, within this airspace, they should have
respected the obligations incumbent upon them under the European Convention.
In 2001, the Court rejected the application by asserting that 1) the scope of the
Convention had an “essentially territorial character” (paragraphs 63 and 67 of the
sentence), 2) that if, in exceptional circumstances, the scope of the Convention
extended extra-territorially, that is say that it was limited to cases in which effective
control was exercised over the territory (paragraphs 75 to 79), and 3) that the
Convention essentially operated in a “regional context”, meaning “within the
judicial space of the party States”, and that “the Convention was not conceived to
be applied worldwide, even where the party States are concerned” (paragraph 80).

Something about this decision feels unconvincing, even if it was unanimously
adopted. It seems absurd to assert that the Convention operates only within the
European legal space, or only among the party States, as if Serbia did not
geographically and politically belong to that space, among other things. In actual
fact, the Convention, as I was explaining earlier, sets forth a network of stringent
legal obligations which every party State is bound to comply with, even if its armed
forces are on the ground in Africa, Asia, or Afghanistan. These obligations under
the Convention follow the organs of the State wherever they go, even overseas, as
your shadow follows your body. They require that these agencies behave according
to civil principles wherever they find themselves. The denial of this means denying
the great contribution of the Convention to civilisation.

Shall we move on to the second limitation of the action of the Court?

I think I will confine myself to mention a single case, but it is an important one that
can be considered emblematic, the case of Al-Adsani v The United Kingdom. This
Al-Adsani had dual British and Kuwaiti citizenship, he was an airplane pilot and
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in 1991 he went to Kuwait to help that country’s armed forces to repel Iraq’s
aggression. After the invasion of Kuwait, he remained in the country to help the
armed resistance against the occupant. It was in this period of time that six video
tapes involving a relative of the Emir of Kuwait came into his possession. Some of
these tapes were made public. After the Iraqi forces retreated, the Sheik and two
others arrested Al-Adsani and he was transferred to a Kuwaiti high-security prison
where he was beaten and tortured. When he made it back to England, Al-Adsani
started civil proceedings in British courts seeking damages against the Sheik and
the State of Kuwait. The courts, however, rejected his suit and stated that the State
of Kuwait enjoyed immunity from the jurisdiction of foreign courts for acts
constituting the exercise of its public authority jure imperii, meaning by public
rather than private acts, as such immunity belonged to all sovereign States. As Al-
Adsani’s attempt to obtain damages through diplomatic channels similarly failed,
he turned to the European Court and tried to establish the principle that the British
authorities had infringed his right of access to justice. The European justices
rejected his claim by a narrow majority (nine votes against eight).

The Court found that, even if torture is prohibited under international regulations
that must be complied with as imperative rules (being part of the jus cogens), which
means that torture must always be prohibited and that torturers must be brought
to justice, this rule must “yield” before the traditional statute that grants sovereign
States immunity from the civil jurisdiction of other States for acts carried out jure
imperii. This is truly an absurd conclusion, as demonstrated in the excellent
dissenting joint opinion of the six justices who pointed out to the contradictions
expressed by the majority. It is clear that the Court had wished to protect the States
at the expense of a more comprehensive protection of human rights.

What is more, it is an absurdity to claim that the material authors of such a crime
as torture may be punished by criminal courts under international law, even if they
are members of State organs such as a police force, whilst the State to which the
torturers belong cannot even be compelled to pay compensation for damages
incurred as a result of torture. This is a blatant contradiction!

In some respects, this remained an isolated instance, but only partly so. The
Court’s decision remained in line with a similarly conservative and traditionalist
position in a judgement which involved Italy, Markovié¢ et alii. This man, in concert
with nine other Serbian citizens had initiated civil proceedings in Italy against the
military authorities of this country for the air strike against the Belgrade television
station carried out as part of the NATO military operations. Italian courts held that
they had no jurisdiction in Italy because the actions of the Italian Air Force
constituted manifestations of public functions that were jurisdictionally excluded,
therefore, from the remit of Italian courts of law. The applicants applied to the
European Court to condemn Italy for having infringed the European Convention by
denying them access to justice. The Court rejected the application in 2006 (with
ten votes against and seven votes for) and held that there could be no right of
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compensation for damages under Italian law and that the Court did not find
anything to object. This was a formalistic argument and an Italian Justice,
Vladimiro Zagrebelski, quite correctly criticised the judgment in a dissenting
opinion which six of his colleagues supported.

If we ought to celebrate the independent spirit that the justice from the nation
involved demonstrated in this instance (for he quite correctly voted against his own
country), I cannot fail to notice that, once again, the Court paid homage to the
sovereignty of the State by allowing the principle of raison d’Etat to prevail over
human rights, as Zagrebelski himself wrote in his remarks. Furthermore, I should
say that the Court of Cassation, which had rejected the application of the ten
Serbian citizens, was the same Court which in various cases against Germany, in
contrast, had ruled that war crimes committed against Italians by Nazis during the
Second World War were not to be exempt from Italian jurisdiction. Two weights and
two measures, it would seem.

Fortunately, in another case, the Court adopted a different position. In that case
(Waite and Kennedy v. Germany), two British citizens complained that the German
courts had disallowed their claim in a labour dispute between them and an
international organisation, the European Space Agency (ESA) because, under
German law, such an organisation enjoyed immunity from the civil jurisdiction of
Germany. In 1999, the European Court rightly observed that that immunity from
jurisdiction of the international body could only be receivable if individuals had
some judicial remedy to enforce their claims. Since such remedies were provided
for in the present case within the framework of ESA, the action against Germany
could be dismissed.

And what can be said about the third limitation you were telling me about?

There have been several cases of individual victims of acts of international
organisations who had applied to the Court for a condemnation of the member
States to whom these organisations belonged, which had caused harm to the
applicants and were thereby in breach of the Convention. The Court replied in the
negative: since these organisations, although composed of member States, were in
some respects proxy Member States by virtue of having international legal
personality status, they should have been held accountable for these violations.
Unfortunately, however, the Court said, the acts in breach of the Convention were
attributable not to the member States which were parties to the Convention, but to
international organisations to which the individuals involved belonged. Since the
Court could only rule on acts committed by Contracting States, and international
organizations fell outside its competence, such breaches were exempt from review
by the Court and therefore the applicants’ requests could not be accepted. This
subservience to sovereign States remains questionable.
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And here is a concrete example of what I have in mind. Such an instance is the
Behrami v. France, Germany & Norway. The appellant, a resident of Kosovo of
Albanian origin, complained that a child had died and another had been severely
wounded (losing his sight) because one child in a group had by accident found
unexploded ordinance (a cluster bomb) which killed his younger brother and
severely wounded him when he threw it into the air. Behrami claimed that the
French troops of KFOR (the force mandated for Kosovo by the United Nations with
substantial NATO participation) had omitted to carry out demining or neutralising
operations, also failing to even signal the presence of bombs or mines which were
known to have been laid in the area. In Saramativ. France, Germany and Norway,
the appellant, also a Kosovo citizen, claimed to have been illegally detained in
Kosovo (for attempted homicide and illegal arm possession) by members of the
armed forces of the three States that operated on behalf of UNMIK, the provisional
UN administration for Kosovo. I could also cite the cases of Kasumaj v. Greece (a
Kosovar who claimed that the Greek contingent of KFOR had illegally occupied two
plots of land that he owned in Kosovo). There is also Gaji¢ v. Germany, which
involved the application of a Serbian citizen who had fled from Kosovo in 1999, and
who claimed that the German KFOR contingent had illegally occupied his flat in
Kosovo without paying him rent and thereby depriving him of an asset.

Another very significant judgement is Beri¢ et al v. Bosnia Herzegovina. Paddy
Ashdown, the British UN High Representative for Bosnia-Herzegovina, ruled that
the appellant Beri¢, and others, should be removed from any public office they held
and, further, that they should be indefinitely excluded from all electoral contests
for having personally contributed to prevent the arrest, in the Republika Srpska,
of persons indicted by the Tribunal for the Former Yugoslavia. The people in
question applied to the Constitutional Court of Bosnia-Herzegovina, which decided
that they were entitled to juridical appeal against that ruling. Ashdown’s reaction
was to confirm his decision, and he added that it could not be impugned. The
European Court Stated that, as Ashdown was effectively acting under the control
of the UN Security Council, his own actions were imputable to the UN which,
however, enjoyed immunity from the jurisdiction of the Court.

In the final analysis, the fact is that the Court protected with its decision States
that had materially acted in the name and on behalf of an international
organisation and that their behaviour had violated the rights of the persons who
later complained against such an infringement. Differently put, the Court had paid
reverence to the ‘shield’ that allegiance to an international organisation affords. In
view of the fact that the solution that eventually prevailed amounted to leaving the
victims undefended and without guarantees, [ would say — by contrast — that the
Court should have recognised a solution whereby the individual State that had
acted on behalf of the organisation was, at least in part, responsible for the violation
that had been perpetrated.
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But you said earlier that, broadly speaking, the European Court has proved to be the
international judicial body that was the most open to the needs of human rights. Is
there still anything shady about it?

My premise is that, indeed, the European Court is, as I said, the international
tribunal which pays the most attention to human rights and is the most efficient
in these matters. The fact remains, however, that the Court has been deliberately
self-limiting in another general setting that I will explain without further delay. The
judgments of the Court are, of course, binding on the States concerned. Thus, if
the Court finds that State X has breached a fundamental right of one or more
people, it should condemn that State to adopt all provisions necessary to restore
or rectify the situation and also to compensate for the damages incurred. For
example, if the Court finds that police officers in one State have badly ill-used or
even tortured someone, they should force this State to bring them to trial and, if
feasible, punish the abusers or torturers and, in addition, compensate the victim
for the damage they suffered. Regardless of this, what the Court has almost
invariably done is to limit itself to the imposition of a monetary award in
compensation to the victim, without intimating the precise measures that States
should take in order to avoid future infringement of the same nature, or at least
suggest what such measures could be, leaving it to the State to choose the most
appropriate means of ascertaining the guilt of the answerable State bodies and of
punishing them.

The Court chose such an approach by interpreting too broadly one of the
regulations of the Convention, Article 41, which reads: “when the legislation of one
State only allows partial reparation” of the infringement, the Court will award an
“equitable satisfaction” to the injured party. The reason for this disproportionate
and unwarranted interpretation lies in the fear of appearing too “overbearing” with
the States or, to put it in a single phrase, standing in reverential awe of State
sovereignty. What is the point of awarding, say, five thousand euro to someone
whose brother was tortured and killed? Pedagogically and morally speaking, would
it not be better, but also more in keeping with the spirit of the European
Convention, and therefore more legally correct, to demand of the State thus called
into question that the perpetrators of these acts of torture who also killed this
person be sought, found out and punished and only then, possibly, start making
provisions for relatives to be awarded compensation?

In some cases, the Court has gone as far as to declare that the very fact that it
acknowledged a breach of an applicant’s human rights on the part of the State
called into question did, of itself, provide “just satisfaction”. Allow me to give you
an example. In the judgement of Messinav. Italy (No. 2), Antonio Messina (accused
inter alia of being a member of the mafia) had been detained for a period of one year
under the special prison regime subject to the provisions of Section 41 bis of the
1992 Amendment to the Italian Prison Administration Act. As I am sure you know,
this regime of incarceration makes for very severe detention measures to secure
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the total isolation of detainees suspected of mafia membership from any outside
contact. Well, the person in question applied against the application of Section 41
bis to the Prison Supervisory Judge who did not even deem it necessary to rule on
such a case. At the end of the year, all the Judge did was to grant an extension of
the application of the special regime. In 2000, the European Court rightly ruled
that the Supervisory Judge had violated the right of the accused to judicial remedy
as per Article 13 of the Convention. The Italian authorities had also infringed on
Messina’s right of freedom of correspondence with the European Commission on
Human Rights and with his family. However, the Court also held that this mere
constatation constituted “just satisfaction” for the applicant.

The same formula has been used by the Court in other cases. I shall only remind
you of some judgments of Italian interest, for instance, Calogero Diana v. Italy. In
a 1996 decision, the European Court found in favour of the applicant, who was
suspected of being a member of the Red Brigades and was later condemned to life
imprisonment, that Italy had infringed both his right of correspondence and his
right to judicial remedy. The same can be said of the Domenichini c. Italy case. The
applicant, a suspected member of the Prima Linea terrorist organisation, had been
condemned to eleven years of imprisonment, as a 1996 European Court judgment
shows. And again, in Messina v. Italy (No. 3), the Court found in Messina’s favour
that his right to correspond (pursuant to Article 8 of the European Convention) had
been infringed.

This attitude of the Court really appears to me as highly questionable. What can
the victim of an abuse do with the mere ascertaining on the part of a European
Court that one of his rights has indeed been violated? Should he have the judgment
framed? To hold that the mere judicial constatation of infringement amounts to
reparation, or satisfaction, is meaningful in the context of inter-State relations,
because States believe in prestige, honour, etc., but the same concept cannot be
applied to individuals.

3.6 What impact does international economic aid have on human rights in a dictatorship?
The case of Chile in 1978

I suggest we move on to another facet of the human rights topic, the link between
respecting these rights and the economic policies of third-party States. In other terms,
in the case of a country falling under a dictatorship, can or should other States
interrupt the economic aid they provide to that country? Or should they re-orient aid
in order to help the more disadvantaged parts of the population? I am asking you
this because I have recently seen that various South American lawyers, political
scientists and diplomats refer to the report that you wrote in 1978 for the United
Nations on the impact that international economic and financial aid to Chile had on
their respect for human rights. These commentators highlight both the importance of
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the methodology that you developed in writing this report and the oddity of the fact
that it fell under a veil of complete silence and has lain forgotten for many years.
What is the explanation for all this?

Explaining it is hardly difficult. Those were the years of the Pinochet dictatorship
and the UN Commission on Human Rights, upon request of the General Assembly
in 1976, decided to review the question of economic aid to Pinochet’s Chile. The
review was delegated to a subordinate organ of the Commission, the “Sub-
Committee for the Prevention and Protection of Minorities” (on which I served in
the quality of expert). The Soviet delegate to the Sub-Commission, with the support
of other Socialist and of some Third-World countries, proposed the study of whether
massive international (and mainly US) economic and financial aid to Chile
contributed to human rights being respected, or if, on the contrary, it limited these
rights or even strengthened their repression in Chile. The question was novel and
difficult, and politically quite delicate. In the end, they chose me, on 31 August
1977, maybe on account of a speech I had made on 25 February 1975 before the
UN Commission on Human Rights in which I had supported both innovative
positions criticising Chile, while calling for a constructive attitude and not one of
mere condemnation. I thus worked for a whole year on the drafting of this report,
attempting to collect ample material, and above all making attempts to work out a
rigorous methodology allowing me to reach convincing results. On my request, the
UN Secretary-General, who at the time was Kurt Waldheim, sent a verbal note to
all UN member States, international organisations, specialised UN agencies and
non-Governmental organisations as well. The Chilean Government, by the mouth
of its envoy Manuel Trucco (“Trick”, nomen omen/), immediately retorted that the
question fell within the domestic jurisdiction of Chile and that its authorities would
not collaborate with the inquiries, in view of the fact that we were violating Article
2, Section 7 of the UN Charter which protects the exclusive jurisdiction of every
member State. Only a limited number of Governments and even fewer international
organisations provided satisfactory responses. In contrast, numerous non-
Government organisations provided me with constructive inputs. I later interviewed
various influential State Department officials in Washington, many ambassadors
from Latin America, NGOs such as Amnesty International, Chilean exiles, too, with
whom I had the opportunity to discuss the whole spectrum of these problems in
Rome, in Ginevra, in Paris, and in East Berlin, where many Chilean Communist
Party members were refugees, as were many Socialists as well, by the way. I worked
very hard. I remember that, once all the material was in, including reports from
some economic experts in international relations, I studied it all and drafted my
report (in English) by working every morning from 5 to 11 o’clock every morning for
six months. The rest of the day was spent preparing or delivering lectures at the
University of Florence24.

24 The text of the Report in English, as well as its Spanish translation, are available from
www.http://documents.un.org, where documents can be retrieved using the following keywords:
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At the end of the study, I concluded that in and of itself, international economic
assistance to Chile neither injured nor enhanced human rights. What mattered
was how such aid was channelled. Just to make an example, if a foreign company,
or State, donated millions of dollars to Pinochet to build an underground railway
in Santiago linking wealthy residential areas to the centre of the city, the human
rights of the Chilean population would hardly be promoted by this. On the other
hand, if these funds were invested only and solely to connect the working-class
suburbs to central Santiago, or to schools and hospitals, there could be no doubt
that it was a contribution to the promotion of the economic and social human rights
of the people of Chile. What I thus proposed was an obligation on the part of
international economic and financial aid to be targeted and, more precisely, to
finance projects that would be useful to the less well-off part of the population.
That was all. These things looked obvious to me. But when I presented my 260-
page report I was vehemently attacked in Sub-Commission, especially by the
Austrian delegate, a distinguished ambassador who emphasised that my approach
was far too affected by anti-capitalistic positions overly inspired by socialist ideals.
Delegates from the USSR and the other Socialist countries also remained much
disappointed, but for opposite reasons. They had many times impressed upon me
that I should recommend to ban all economic aid to Chile in order to suffocate
Pinochet’s regime. They were therefore disappointed when I made the proposal that
aid should continue but after having been re-channelled. The Westerners
remained, if not hostile, rather tepid, because I was asking in my conclusion for
the re-direction of international economic and financial aid, in defiance of all the
rules of free international trade (I invest where it is the most convenient for me
economically and politically) and of diplomacy (I invest where there is a good return
on investment in political as well as economic terms). I had made everyone
unhappy. The upshot was that when the report was submitted to the General
Assembly, the Chilean Government prepared a detailed and extremely lengthy
countervailing report which attempted to confute everything that I had proposed.
But in the end the Major Powers who mattered decided that my report should be
killed off by their silence. Neither them nor the Chilean ‘confutation’ were ever
discussed, and I was not given the least explanation. Nor was there anything
forthcoming from the Italian UN Representation which was always fearful of the
two Superpowers, and nothing was done to stimulate a minimum of debate. And
thus I came back to Florence with a bitter taste in my mouth and, as the phrase
goes, not much to show for my pains.

Concretely speaking, how did you approach the problem?

At first, I started by examining international economic aid to Chile, beginning a few

E/CN.4/SUB.2/412(Vol.1), E/CN.4/SUB.2/412(Vol.2), E/CN.4/SUB.2/412 (Vol.3), and
E/CN.4/SUB.2/412(Vol.4).
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years before the fall of Allende in September 1973, and then I looked at aid provided
after that date until early 1978. I came to recognise the following observations: 1)
the Pinochet Government had pursued three aims: reduce inflation, improve the
balance of payments, and provide incentives to revive the economy; 2) they pursued
these aims by implementing the reintroduction of the market economy, drastic cuts
in public spending and services, a wage freeze, the restoration of private ownership
of businesses formerly nationalised in the State sector and the redistribution of
land previously managed by cooperatives among private individuals. Price controls
were abolished, customs barriers lowered, and the Chilean market opened up to
foreign companies and capital. According to the Chilean Government, these
measures were very beneficial for the Chilean economy. In fact, I could see that,
after a deterioration until the end of 1974, there had been a remarkable recovery
in 1975. However, in my perspective, the essential issue was that this economic
recovery had failed to benefit the poorer classes of Chilean society. Moreover, I
could not miss that the presence of massive public indebtment had induced the
Chilean authorities to attract international economic aid, and to rely heavily on
this support. However, if at first this assistance had taken the form of public debt
(when it came from the World Bank, for example), soon enough private lenders like
banks and multinationals took over, amounting to 90% by 1978. The problem
posed by private economic aid lay in the fact that the criteria underlying it were
purely commercial (maximizing profits while minimising risk) and, thus, the actual
economic conditions of the population were ignored.

In other words, foreign economic aid was aimed neither at improving human rights
nor at bettering the lot of the Chilean people. In some cases, naturally the intended
purpose of foreign economic aid was to improve housing conditions, water and
other resource distribution, or public transport use and services. In such cases,
however, the Chilean authorities preferred to use foreign loans instead of national
resources previously earmarked for public services, allowing them to allocate these
resources to serve different purposes, predominantly defence funding.

Having outlined this general framework, we must envisage five sets of
circumstances to describe the relationship between international economic donors
and human rights in Chile: (1) some States ceased to provide economic aid to Chile
following the establishment of a repressive regime; (2) Chile's repression of human
rights, particularly in regards of trade unions, had been an important factor in
attracting capital and private investments; moreover, certain measures (such as
frozen wages, public spending cuts, inflation reduction) had been conducive for
some international financial institutions which set great store on creditworthiness,
such as the International Monetary Fund, to grant Chile loans; (3) the suppression,
or severe restriction, of many civil rights and freedoms in Chile (particularly free
speech, liberty of association, or trade union rights) negatively impacted the use of
international economic aid. In practice, political groups and trade unions were
excluded from the debate on aid appropriation, the ad-hoc decision-making process
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being the prerogative of a narrow Governmental élite; (4) The Chileans who suffered
most from the radical restriction or suppression of freedom in Chile (in particular,
those who had been arrested and incarcerated, or all those who, after being
detained for political reasons, had been released but found themselves out of work)
were those who benefited least from international economic aid; (5) the economic
policy of the Chilean Government after 1973 created widespread discontent among
most of the working population as their purchasing power had decreased in the
absence of actual conditions of underemployment or unemployment. In order to
suppress the ferment of rebellion resulting from such a state of affair, the
Government was forced to maintain a strongly repressive rule. Thus, as the
Government's economic policy was for the most part reliant on foreign economic
aid, this assistance ended up keeping alive and justifying not a democratic, but a
repressive, system. In fact, the study of the dynamics between human rights and
international economic aid evinced a vicious circle of polarising cause and effect,
with foreign aid consolidating the repressive character of the regime whilst its very
repressiveness ended up in turn attractive to international economic aid donors.

Did you eventually make specific recommendations?

I did not, as this was not in my brief. However, I did suggest various aid models
that specifically respect human rights and are relevant to States, financial or
economical international institutions, as well as to aid recipients in the private
sector. In particular, with regard to State aid, I indicated two models: the American
and the Dutch. The former was articulated in an amendment to a 1961 law,
promoted by US Democratic Congressman Tom Harkin in 1975 (the Harkin
Amendment): it made economic aid to a country conditional on respect for civil and
political rights, and provided for an international control mechanism to verify
whether the recipient country respected those rights. The latter was set out in a
memorandum accompanying the cooperation budget for development of the Dutch
Government and was promoted by Development Minister Jan Pronk. The Dutch
model was as effective as the genuinely significant American one, but it had the
added advantage of considering respect for economic, social, and cultural rights in
the recipient country. It also stressed the need to promote the creation of "equitable
social structures" in the beneficiary country. In short, I suggested that
international economic aid should be inspired by either of these two models.

Did you encounter difficulties when dealing with financial aid for private-sector
companies and entities?

My proposal was to consider the codes of conduct that were then gaining ground.
However, I cannot help but quote a Statement by Democratic President Jimmy
Carter who said on 30 March 1978 that any restriction on international economic
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aid for private companies in Brazil because of human rights considerations "would
violate the principles of our system based on private enterprise" and that the US
Congress would never approve of it25.

3.7 The future of human rights

What can be done to ensure that human rights, which are violated every day in this
world, are respected?

Alas, there are no recipes. The attempt to assert the dignity of the human person,
everywhere in the world, is a workaday task that must be started all over again
every morning. It is a Sisyphean labour of which one must never grow weary. Every
morning when we get up, we must all face the same problems, perhaps in another
part of the world, we must come to terms with new tragedies. There are no lasting
solutions. After all, how could there be? if we are all made of “the crooked timber
of humanity” — to use again Kant's famous simile — and if nothing can straighten
us out once and for all? If we look around us, what we can see everywhere is
violence, and the violent use of force, and in that manner our most basic human
rights are daily trampled on, starting with the right to life and to physical and
mental integrity, especially when civil wars are fought (when "a people struggles
with its own internal illness", as Kant has it). Therefore, giving a positive judgment
on this modern development, pointing out the vast progress we have made, risks
making us pass for "nothing but tiresome comforters" (lauter leidige Tréster, as
Kant described Grotius, Pufendorf and Vattel).26

I think a litmus test of the validity of what we are talking about could be Kant's
famous phrase in his essay For Perpetual Peace. Do you remember it? As I already
said a few days ago, he wrote in 1795 that "the commonality (close or not) now
everywhere prevalent among the peoples of the Earth has spread to such an extent
that the violation of law committed in one point of the Earth is perceived in all other
points" (die Rechtsverletzung an einem Platz der Erde [wird] an allen gefiihlt). An
extraordinary concept, and well ahead of its time by eighteenth-century standards,
when every army could slaughter its opponents with impunity, whether belligerent
or not, and every Government could imprison, torture, or enslave its own citizens,
without any other Government being able to intervene 27. An exception arose in the
nineteenth century and in the early twentieth, with the development of a
humanitarian intervention concept, though its only purpose was to throw a veil
over territorial, strategic, and economic interests. In the eighteenth century,
therefore, when Kant articulated the concept, the Governments and citizens of each
sovereign State staid put within their own locked domain as if in a stronghold and

25 Weekly Compilation of Presidential Documents, vol. 14, no. 13, p. 629.

26 ]. Kant, Zum ewigen Frieden, ein philosophischer Entwurf (Kdnigsberg, 1795, Friedrich Nicolovius,
and Milan, 2004, Feltrinelli, reprint, p. 33.

27 1d., p. 46.
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all cared but little about how other Governments may deal with their own subjects.
Today, however, there are two factors gradually leading us to the realization of the
Kantian concept. The first is the spread of an international ethos that considers
the respect for the dignity of every human being as a summum bonum regardless of
citizenship, religion, ethnicity, skin colour or social condition and this, in
consequence leads us towards awareness and empathy for the victims of any
violation of human rights, wherever it is perpetrated. Of course, it is only a matter
of ethos, and concretely there are very few steps available to put the concept into
operation as we may. However, only a few years ago, it is certain that no leader of
a major nation would have said what President Obama said in Ghana on 11 July
2009: "when a child dies of a preventable disease in Accra, that diminishes us
everywhere). [...] We must stand up to inhumanity in our midst. [...]| We must bear
witness to the value of every child in Darfur and the dignity of every woman in the
Congo”. Who can hear these words without the echo of the concept advocated by
Kant in 1795 ringing in his ears?

3.8 Who can we trust to make human rights a reality?
Who can help us find a way to implement the principle of respect for human rights?

Again, there are no recipes. And yet, some inferences from everyday observation,
perhaps, can be made. A first conclusion may be that we should not put too much
reliance on Governments, not even those that include Statesmen and politicians
who are believers in human rights. Since Governments must consider the
composite (geopolitical, diplomatic, economic, commercial) interests that they
represent, they must mediate between those interests and are sometimes forced to
curtail or even sacrifice human rights to make room for other considerations. A
second conclusion is that we can and must rely on international civil society. Civil-
action proceedings brought at inter-individual level are key to try and buck the
trend that denies the rights of the person in everyday life. In international civil
society, numerous organizations have emerged that fight in an ever larger "theater
of war" on a day-by-day basis. They are household names, Amnesty International,
Human Rights Watch, Médecins sans Frontieres, the International Commaission of
Jurists, in Italy: Sant’Egidio, Caritas, and Emergency. The tasks that these
organizations and many others undertake are diverse, but all are important.

Many NGOs prod Governments to dedicate their efforts towards meeting the most
basic needs of the people, or to intervene, at least through diplomatic channels, in
the affairs of States that trample on human rights in full view of the world. Many
serve as substitutes of the States by investigating serious abuse and by focusing
the attention of the world public opinion on infringements. Other organizations
draft normative legislation that States would normally hesitate to put together
because they could restrict individual State sovereignty even further. In short, non-
Governmental organizations can act as surrogate States. They can replace them
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and carry out the duties that, for political, ideological, economic or strategic
reasons, States themselves are unable to fulfil.

Should international civil society organize itself and act through associations,
movements, and groups?

Yes, but not only. In fact, it already makes its voice heard through individual
personalities with enough strength to challenge violations and to question the
authority of the State in which they live. These are the dissidents, who give up
personal pursuits, professional careers, and all the advantages that could accrue
from exercising their intellect for the sake of putting the legitimacy of power into
question. These opposition figures are the salt of the earth. If distortions,
aberrations, and authoritarianism are eventually contained or fall apart, we owe
this above all to the dissidents, to the Gandhis, the Solzhenitsyns, the Mandelas,
the Don Milanis of this world. They cannot abide by the commonplace. They have
to fight for the new, even if it is an uphill struggle and they advance with the sun
in their eyes. They are animated by a formidable critical spirit. They aim higher and
see farther than we do. The actions of some of these dissenters, who can be solitary
and stubborn, have moved the minds of many. Their action can kickstart in all of
us, who witness so much violence in the world as if dumbstruck, "a tiny ripple of
hope", to take up the words of the famous speech that Robert F. Kennedy gave in
Cape Town on 6 June 1966 to the young South Africans then still oppressed under
the apartheid regime.

The problem that plagues all of us "intellectual workers" in times of serious
upheavals, civil war and other dramatic episodes, is this: how are we to express
our profound dissent? Only through the spoken or written word? Or shall we rely
instead on practical action, thus putting life, family, job in jeopardy? small as it
may be, it is still our contribution to society. Should we be inspired by Francesco
De Sanctis, who took part in the May 1848 insurrections and was then jailed in
the Castel dell'Ovo fortress for two years? or shall we emulate Pasquale Villari, who
during the 1848 unrests fled to Florence to study Savonarola and Machiavelli?
Should we follow the path of Giaime Pintor, Eugenio Curiel and Marc Bloch, who
chose to take risks and sacrifice their lives, thereby depriving us of the later fruits
of their extraordinary genius? Or shall we be like Piero Calamandrei who had been
elected rector of the University of Florence in August 1943 and was served a
warrant by the authorities of Mussolini’s Social Republic. Fleeing arrest, he first
hid in the Montepulciano hillsides and later in Collicello in Umbria where he wrote
his beautiful and thoughtful preface to Beccaria’s On Crimes and Punishments,
which he later published in 1945? I fear that no one can address these questions
with confidence. No doubt every one of us must search inwards for the answer.
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Can you point to the role of individuals who, through their everyday activities,
contributed to raise human rights awareness?

I will mention but a few. If, on 27 June 1937 in Berlin, Lutheran Pastor Martin
Niemoéller had not spoken out against Nazi oppression in his Sunday sermon (for
which the Gestapo arrested him and dragged him first to Sachsenhausen and then
to Dachau), it could have been said back then, and we could still argue about it
today, that Germany had become a moral desert. If in 1939 Alexander Solzhenitsyn
had not openly turned into an opponent of Stalin's regime, suffering imprisonment
for many years in consequence, and if he had not had the talent and strength to
write revolutionary books on Soviet society, much more time would have been
needed to dismantle the gulag system. If on 1 December 1955, Rosa Parks, a Black
‘seamstress’ from Montgomery, Alabama, had not sat in a seat reserved for White
people on a public bus and had not been arrested for violating American racial
segregation laws, a boycott the next day of all buses in the city would never have
been organised (and this boycott was led by a still-unknown young black pastor
called Martin Luther King Jr.). And what if the US Supreme Court had not
approved, on 13 November 1956, the decision of a courageous Black judge who
had ruled that racial segregation laws were unconstitutional? If Andrei Sakharov
had not objected to Soviet nuclear tests in 1957 and 1958 and not begun to openly
rebel against the repression of freedoms in the Soviet Union in 1970, the
disintegration of power in the USSR would probably have taken much longer. If
Jan Palach had not set himself on fire in Wenceslas Square in Prague on 16
January 1969 and if he had not been followed by Vaclav Havel in protesting against
Communist oppression, Czechoslovakia would have been far slower in restoring
the freedoms that had been trampled underfoot for too long. If, for years, Aung San
Suu Kyi had not fought for democracy in Burma with enormous courage, suffering
intolerable restrictions on her freedom, imprisonment, and being forbidden to freely
meet with other citizens, the military junta that has ruled the country since 1962
would have sunk even further into authoritarianism. If lawyer Shirin Ebadi had
not fought for years against the three successive authoritarian regimes that her
country has known, women’s rights would be even more disregarded in Iran today.

I could add many other examples, but I'll stop here.

Of the many appeals made by representatives of civil society, three seem of
importance to me: always link a struggle for ideals with one for political and
institutional objectives, advocate relentlessly for tolerance against all dogmas and
fanaticism, show compassion ("suffering with another”, etymologically) towards all
those who suffer — beyond borders and national barriers.

Don't you think that fanaticism today is an evil that continues to spread so much that
we are led to deny the rights of others without even noticing?
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This is so. And in this regard, I want to tell you an anecdote recounted by Amos
Oz, the extraordinary Israeli writer for whom I have a great admiration. It was also
published in Italy, and it is a book about fanaticism. So, here is the story, which I
report in his own words. One day this Israeli friend of his, Sammy Michael, takes
a taxi in Jerusalem and the driver tells him about the need for Jews to kill Arabs,
the cause of all Israel's troubles. This friend does not tell the driver that he is a
racist and a fanatic but calmly asks him, "and who do you think should kill all the
Arabs?" He replied: "What do you mean? We! Israeli Jews! We! There's no other
choice, look at what they do to us every day!" But who exactly should do the job?
The police? Or maybe the army? Or the artillery brigade? Or medical teams? Who
will do the work?" The driver scratched his head and said, "I think it should be
equally divided between us, everyone should kill some." Sammy Michael, true to
the game, continued: "Okay, let's suppose then you are assigned an apartment
building in your city, Haifa, and you have to knock on every door or ring the
doorbell, and ask, 'Excuse me, sir, or excuse me, madam, but are you an Arab?'
and if the answer is yes, then you shoot them dead. Later on, you have finished
canvassing your apartment building and you’re about to go home, but at that
moment," Sammy tells the driver, "you hear a baby crying on the fourth floor. What
do you do, go back and shoot the child, yes or no?" There was a moment of silence,
and then the driver said to Sammy Michael: "You know, you are very cruel."

And to bring this part of our talk to a close I would like to tell you a story that Elie
Wiesel, the Nobel Peace Prize winner, once recalled. I think it's a Jewish legend.
Here it is. A righteous man had set himself the task of saving the inhabitants of a
city in the grip of sin. And so every day he did a round of the streets, with a
signboard urging the inhabitants not to steal, not to kill, not to commit other evils.
At first, everyone looked at him and was puzzled, many just smiled or shook their
heads. Everyone continued to sin. Days and years go by, and the righteous man
continues to turn up with his signboard, but now he is an old man, he keeps his
rounds and is always shouting do not to violate the Commandments. Until one day
a child asks him: but have you not noticed that you scream, you shout, and no one
listens to you? Don't you realize that everything you do is useless? Of course, the
old man replies, I have noticed. In the beginning I would walk and walk and shout,
because I hoped to change people. But now I realise that I will never change them.
But I won't stop shouting. And if I keep shouting now, it's because I don't want
them to change me.

So, we keep shouting, even if it won't achieve much. But at least we will not change,
or be overwhelmed by others.
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CHAPTER FOUR - Self-determination and the Palestinians — the “Italian”
proposal of the 1980s

4.1 Our proposal

You once mentioned an unpublished document that you prepared for Craxi when he
was in office and that dealt with the Palestinian people.

Craxi carried out his foreign policy in an idiosyncratic and very reserved manner,
with little regard for political pressure from his colleagues. It is an episode that
nobody ever talked about and that has remained a secret to this day. It was in
September 1987, and one fine day Giuliano Amato, who was the Minister of the
Treasury in the Government then led by Giovanni Goria, phoned Enzo Cheli, a well-
known and highly-praised Florentine constitutionalist, who was also a Socialist in
politics, and me, generically on the Left of the political spectrum, regarding a rather
confidential matter. In brief, Amato asked us, in Craxi’s name, to carry out a short
survey with an appended memorandum, of the Palestinian question from the point
of view of constitutional and international institutions, including concrete and
realistic proposals for a negotiated solution. Enzo and I immediately set to work
and prepared a short “operative” memo. Even if we were unsure what the ultimate
beneficiary of our efforts had in mind to do with them, we were galvanised by the
idea of making some sort of contribution, limited as it was, to suggest practical
solutions regarding the question of the Palestinian territories occupied by the
Israelis. Some weeks later, and precisely on 5 October, we made a trip to Rome to
look up Amato at the Ministry of the Treasury and hand in our memorandum. After
scanning it with thorough yet rapid scrutiny, he immediately spotted omissions or
discrepancies. We went back to work and after a couple of days we were back with
a reviewed memorandum consisting of three documents. Amato proffered his
thanks, but we never heard what befell of it afterwards. It was only after much time
had passed that we realised that the whole affair had not been politically followed
up. I have no idea as to the reason for that, whether Craxi had let the matter drop,
or because unsurmountable obstruction had arisen from amongst his international
negotiating partners. As the case may be, a few weeks later, President Francesco
Cossiga appointed Cheli a Justice of the Constitutional Court (he was sworn in on
3 November 1987) while I went on lecturing and travelling. The only result of these
activities was that the memorandum that we had written and debated between
ourselves with such fervour was removed from our thoughts. A couple of years ago,
however, I asked Giuliano Amato what, if anything, had happened to our
memorandum. His answer was that he did not know, as he had given the
documents to Craxi — who by then was out of office although he was still very much
active as Secretary of the Socialist Party, and as a respected member of the Socialist
International — but that he, Amato, had been busily employed elsewhere and had
not been able to follow its progress, also because someone else (by whom he meant
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Gennaro Acquaviva) was shadowing the more delicate matters of foreign policy with
Craxi.

What did you propose to Craxi, in a few words?

The premise of our memorandum was the Agreement reached by Jordan and
Palestine to resolve the whole Palestinian question. It rested on the idea of creating
a Confederation between the two entities, Jordan and Palestine.?® The necessary
precondition of the institution of the Confederation was two-fold. First, Israel was
to withdraw from the Occupied Territories, as defined by the United Nations
Security Council resolutions, the well-known Resolution 242 (1967) in particular.
Secondly, Palestine was to recognise the State of Israel. Syria immediately attacked
the Agreement, alleging that it amounted to a selling-off of Palestine. Both Israel
and the Palestinians reacted violently to the Confederation proposal. On 5 October
1985, Israel bombed the PLO headquarters in Tunis (Arafat only escaped because
he had been jogging on the beach) and on 7 October Palestinian extremists seized
control of the cruise liner Achille Lauro. Among the other objectives pursued by the
perpetrators of both acts was to sabotage the Jordanian and Palestinian proposal.
In the meantime, Arafat was still opposed to Resolution 242, with alternations and
ambiguities, and in the end, King Hussein openly stated in February 1987 that the
Agreement was dead because the Palestinian leadership was not behaving in a
responsible manner. In a strongly-worded speech delivered on 19 February 1986,
the King had lamented the scuttling of the Agreement and emphasised that the
institutional mechanism that it provided was the only means to achieve a fair
solution of the Palestinian issue.?® However, on 11 April 1987 then UN Secretary-
General Javier Perez de Cuellar invited the interested parties to an international
conference with the aim of finding a definitive solution to the Palestinian problem.30
This initiative, however, was not met with approval by the parties. In the meantime,
Shimon Peres had become Israel’s Foreign Minister in October 1986 (after serving
approximately two years as Premier) and was actively involved in finding a solution
to the Palestinian problem. He was in contact with King Hussein of Jordan, whom
he much regarded, and who also had the Palestinian cause at heart.

The solution that Peres had found, which had received the approval of Yitzhak
Rabin and Yigal Allon before being proposed to King Hussein was, however, quite
a different one from the proposal set out in generic terms by Jordan and Palestine
in 1985. According to Peres, it was necessary to create “three political entities”,
Israel, Jordan and a “Palestinian entity” which would have been demilitarised and
jointly administered by Israel and Jordan. This “Palestinian Entity”, which was to

28 The most complete version of the Agreement is to be found in W. B. Quandt (editor), The Middle
East: Ten Years after Camp David, Washington, D.C, 1988, Brookings Institution, p. 473-474.

29 A reproduction of King Hussein’s speech is in W. Laqueur and B. Rubin, The Israel-Arab Reader,
6th ed., London, 2001, Penguin Books, p. 299-313.

30 The text of the UN proposition is in W. Laqueur and B. Rubin, p. 313-314.
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include the West Bank and Gaza, was not to be subject to the sovereignty of either
of the two other parties, but Palestinians in possession of a Jordanian passport
would have voted in elections for the Jordanian Parliament, while those with Israeli
citizenship would have voted for the Knesset. The three entities would have made
up a single economic unit founded on the free circulation of goods, persons and
ideas.3! As is obvious, there would have been no international identity for
Palestinians who would have been subjects of both States. Admittedly, neither
Peres nor King Hussein saw the creation of a Palestinian State favourably.32

In any case, Peres managed to organise a secret meeting with King Hussein in
London, which took place on 11 April 1987 at Lord Victor Mishcon’s country house.
After seven hours of discussion, an agreement was reached, which focused, among
other matters and Peres’ideas on the three-entity scenario notwithstanding, on the
convocation of an international conference to which the Palestinians would have
participated as members of a Jordanian-Palestinian delegation that would not
include members of the PLO.

The protocolary aspects of the agreement were put in writing and fitted in two short
documents.33 On his return to Israel, Peres showed these two documents to the
Prime Minister, Itzshak Shamir, but held on to them for fear that the news would
leak out. Shamir immediately sent a personal envoy to Washington to meet
Secretary of State George Shultz and tell him that Israel did not accept the deal.
And, thus, the agreement was dead.34

I presume that by then Craxi, who had an excellent relationship with Arafat,
decided without further ado to try and convince the Palestinian leader of the
effectiveness of the solution which Jordan promoted (and which Arafat himself had
accepted in principle back in 1985). The Confederation project that Enzo Cheli and
I had drafted was precisely oriented towards justifying the same solution and
exposing it point-by-point concretely. This was lacking in the 1985 Jordanian-
Palestinian Agreement, which put forward the necessity of a Confederation in
generic terms and failed to provide specific details.

What did you put forward in your memorandum for Craxi?

After our first meeting with Amato, as I earlier mentioned, we modified and
improved the editing of our paper. Eventually, we provided Craxi, through Amato,
with three brief documents in schematic form, including one “State-of-the-question
Memorandum” describing the unfolding of the principal developments, the legal

31 An outline of Peres’ project is set out in: S. Peres, Battling for Peace — Memoirs, London, Orion,
1955, p. 352.

32 1d., p. 352-353.

33 1d., p. 422-3.

34 The episode is narrated in great detail in Id., p. 361-65.
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status of the Arab territories occupied by Israel, and in which we outlined the more
important political positions adopted by the parties concerned, including the
United States. A second document entitled “Hypothesis for a Political and
Institutional Solution of the Palestinian Question” set out how a Jordanian-
Palestinian Confederation could be built while the third document, under the title
of “Development of the Hypothesis re the Organisation Model of a Confederation
between Jordan and Palestine” outlined the hypothesis of a more “extreme” form of
Confederation stopping just short of a federal State model.

But what was the gist of your proposal?

We went beyond the mere fleshing out of the juridical and institutional hypotheses
that Craxi, always through Amato, had indicated, namely that of a Confederation
between Jordan and the Palestinians coming into being.

The first thing we did was to provide a justification for a Confederation which, as I
am sure you know, is the inter-national union of two or more sovereign States,
while a federal State is a model of union between non-sovereign member States.
Among other things we wrote that the Confederation solution was susceptible to
fulfilling various outstanding needs, and in particular: “1) The necessity, on the
Palestinians’ part, of a sovereign State of their own; 2) the necessity for such a State
of acquiring the means needed to ensure its economic survival in full autonomy
(thereby circumventing the current economic dependence of the West Bank on
Israel); 3) the need to ensure the Security of Israel against the possibility of acts of
aggression, or of terrorism, originating in the Palestinian State; 4) the necessity of
a realistic solution allowing the creation of the new State through a gradual process
capable of synchronising the time frame needed for the formation of the Palestinian
institutional structures with the timing needed for an Israeli withdrawal”. We added
that the Confederation hypothesis offered the prospect of being more convincing,
“as it enables: a) the conferring of sovereignty to the emerging Palestinian State,
without prejudice to the pre-existing sovereignty of the Jordanian State; b) the
preservation of the fundamental character of the Jordanian State, without
detriment to the Hashemite monarchy; c) the establishment a ‘weaker’ structure
than a federal State may provide, more acceptable to powers with contrary
interests; d) the differentiation of the positions held by the two member States,
given the extreme versatility of an instrument of Confederation.”

Furthermore, we outlined a possible constituent process, which should have
hinged on the convocation of an international conference.3> We had also provided

35 This is what we wrote on this point:

“A. The creation of a new Palestinian State and the conferring upon the same of sovereignty to
include the West Bank (and possibly Gaza and Jerusalem East) of necessity implies an international
agreement. Such an agreement presupposes an international summit which could take two forms:
a) A limited-format conference comprised only of the directly interested parties (Israel, Jordan and
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for an international security mechanism,3% as well as for the provision of economic
aid in favour of the Palestinian State.3” We added practical recommendations
regarding the organisation format of the Confederation, the creation of
Confederation bodies and the distribution of powers between the Jordanian and
the Palestinian States on the one hand and Confederation organs on the other.

As can be seen, it was a complete framework for a possible Confederation. However,
if you asked me what the essential characteristics of this novel entity were, briefly,
I would tell you that the choice of a Confederation over a federal State had been
motivated by the necessity of recognising a Palestinian State and its sovereignty
over Palestine and at the same time to preserve Jordanian sovereignty over Jordan.
This allowed both the demilitarisation and the neutrality of the Palestinian State.
It also allowed us to demand from the Palestinian State the recognition of both the
well-known Resolution 242 of the Security Council and the existence of the State
of Israel. In conclusion, the Palestinian State was promoted, but it became tangled
(so to speak) in the mesh of a Confederation that was the guarantee that the new
State would stand by its international obligations. Palestine was receiving much,
but there was a price to pay for its independence. It had to accept heavy obligations,
such as the recognition of Israel as a State, its own demilitarisation, an unequal
partnership with Jordan within the Confederation, so that somehow Jordan would
come to act as the mentor and guarantor of the Palestinian State.

the PLO); b) A wide-format conference between the directly interested parties and enlarged to include
Syria, Egypt and the five permanent members of the UN Security Council. The limited-format
conference hypothesis appears to be preferable for the following reasons: 1) The process of
negotiation is less convoluted and more efficient; 2) The extremely difficult issue of the Golan
Heights could be entirely by-passed. Syria can legitimately claim this territory which Israel has no
intention of yielding for overriding reasons linked to its military security. A drawback of this
hypothesis is that the two superpowers are excluded. This disadvantage could be obviated by
providing for their later involvement in the agreement in a guaranteeing capacity.

B. The international summit could lead to the stipulation of two separate agreements: a) An
agreement between Jordan and the PLO regarding the creation of a Jordanian and Palestinian
Confederation; b) An agreement between Israel and Jordan in virtue of which Jordan would commit
itself at international community level to recognise and respect the State of Israel, as well as to
guarantee compliance with the Confederation agreement reached with the Palestinian State, while
Israel would commit to withdraw its armed forces from the West Bank (and possibly also from Gaza
and East Jerusalem) by stages and within an agreed deadline as well as to the dismantling of its
settlements within the occupied territories.

36 These were the proposals that we made:

“D. The above-mentioned constituent process could also include the provision of an international
guaranty mechanism. Such a mechanism could take the form of a request on the part of the three
interested parties through an application addressed to the two superpowers to guarantee the
stipulated agreements during the international summit. A unilateral declaration from each
superpower (or also from one only) tending to accept the guaranty request would suffice for the
purpose”.

37 This is what we were proposing: E. To take the form of a further international mechanism to
activate whereby a request of economic aid in favour of the new Palestinian State would be made in
order to provide the means needed to ensure the full autonomy of a functioning State. Such aid
could be requested from the two superpowers, the EEC and some Arab States such as Saudi Arabia
and the Arabian Emirates.”
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4.2 The initiative fails

How did it come about that this proposal, which was certainly more elaborated and
realistic than Peres’s one, was not well received? Was it scuppered by Israel or by
the Palestinians?

There is no data I can offer in the matter. Craxi’s diplomatic adviser, who was
Ambassador Antonio Badini, had left the Chigi Palace offices in 1987, by which
time a Government led by Giovanni Goria had succeeded the Craxi administration.
I asked Badini not long ago if he had learnt through whose good offices Craxi had
contacted Peres and Arafat, but he did not have any information in this regard.
Neither had another of Craxi’s advisors, Senator Gennaro Acquaviva, whom he
much trusted concerning foreign policy as well as other topics, been in any way
informed as transpired from a recent conversation we had.

Craxi could use other channels of his own, either with Arafat or with Peres. At the
time he was relying on Giuseppe Scanni, who was in charge of foreign affairs at the
Italian Socialist Party headquarters. I recently conferred with Scanni and, as far as
he can reconstruct from notes and minutes of meetings still in his possession, it
appears that in September 1987 Craxi, in a meeting with King Hassan of Morocco
and his prime minister, did mention the Confederation solution, although it was
merely en passant, and while discussing Palestine in general. Put another way, he
did not concretely put forward any kind of proposal, nor did he request King
Hassan’s involvement. In another context, Craxi took up again the Confederation
idea in discussions held in Strasbourg in November 1987 within the framework of
the “European Socialist Union”, as the “Party of European Socialists” was then
known. On this occasion, Craxi reminded Willy Brandt about his initiative on behalf
of Palestine, but he did not formulate any proposal, nor did he ask for support for
this initiative to succeed.

I assume that Craxi was able to activate contacts he had within the Socialist
International to reach Peres who had served several times as its Vice-President. I
also assume that it was in that venue that Craxi realised that the Shamir-Peres
Government could offer no hope of ever consenting to such a solution since, as I
was telling you earlier, Peres had already been defeated by Shamir in April 1987
over the issue of a Jordanian-Israeli Confederation to deal with the Palestinian
issue. It may be that Craxi failed to even get in touch with Arafat, although the two
men were friends,38 having known each other since 1958 and despite the fact that
Craxi had delivered an important speech in the Chamber of Deputies on 6
November 1985 in which he was taking a fairly progressive stance regarding the

38 V. M. Pini, Craxi — Una vita, un’era politica [Craxi - A Life, a Political Era], Milano, 2007, Mondadori,
p. 29.
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rights of the Palestinian people. I imagine that Arafat was aware of the fact.3°

Bearing in mind that time was running out for them, this was October-November
1987, and the situation precipitated immediately afterwards: in December of that
year the first intifada spread like wild fire. The spark had been lit on 8 December;
two days previously an Israeli travelling salesman had been stabbed to death in
Gaza; on 8 December, an Israeli battle tank-transporting vehicle had run over a
group of Palestinian refugees in the Jabalya Refugee Camp in Gaza, killing four
and wounding seven. The Palestinians claimed that the accident had not been due
to chance.

It is a pity that things turned out this way. Just to think that merely a year later,
Arafat completely changed his tune and decided to officially recognise Resolution
242 and the State of Israel. This was in a speech before the UN General Assembly
on 13 December 1988. A month earlier, a proclamation of the independence of the
State of Palestine had been issued but it remains on paper to this day.

Had Arafat perhaps proved to be a better, less wavering, more consistent politician,
endowed with a grand political vision... but, first and foremost, if Israel had
demonstrated any openness towards the Palestinians, the extraordinary
opportunity that Craxi had been offering might not have been wasted.

Do you see any possibility today of this solution being put forward again, or is it to
remain a dead letter for ever?

The current situation, as we know, is dramatic because a complete stalemate has
been reached and the United States are unable to exert any kind of pressure on
Israel. If the parties had any sense, a solution could consist of 1) recognising
Palestine as an independent State within borders to be the subject of negotiations,
2) making a neutrality status with demilitarisation incumbent on Palestine, and 3)
compensating the Palestinians of the diaspora. All this should be backed by
international guarantees that should be underwritten by the United States acting
on a mandate from the UN Security Council. If this solution was unacceptable to
the Great Powers, the Jordanian-Palestinian Confederation may be a fallback
solution, provided that Jordan today could accept the connection with Palestine.
Some issues would remain outstanding, nonetheless. What is to be done with East
Jerusalem? And what about Gaza? What Israeli settlements can be accepted in the
West Bank?

39 Camera dei Deputati, Atti parlamentari [Acts of Parliament], Shorthand Record, Morning Session
of Wednesday, 6 November 1985, p. 32788-92 specifically.
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CHAPTER FIVE - Genocide

5.1 When is it genocide?

We often hear about genocide, but what the concept is all about is still not entirely
clear to the man on the street.

The term is a sort of magical word, because people apparently believe that by merely
saying it aloud the word will work its magic and solve everything. But it is not so.
In President Clinton’s days, some American NGOs were pressing for calling what
was happening in Rwanda a genocide, but the White House did nothing about it,
probably because it was election time. This was just after the spectacular failure of
the US military operation in Somalia (several helicopters had been shot down by
rebel fire and many American servicemen had died). Hence, for political reasons at
home Clinton decided not to take that road. Bush, on the other hand, some years
later, used the word to describe the situation in Darfur because he thought he
could arouse the world public conscience in this way. But nothing approaching a
resolution happened. These are two instances, therefore, when using the concept
is not exactly proper.

The term was coined by a Polish lawyer called Raphael Lemkin who publicised it in
a detailed and extremely complicated historical, political and juridical tome that no
one would read today, but which still matters because it introduced this word.
Lemkin would later deserve the merit of urging for the long-awaited adoption of an
International Convention against genocide. It was a major step forward when it
occurred in 1948, also with help from Jewish non-governmental organisations
exerting pressure in the US.

The Convention marked a turning point, the first time that a definition had been
provided: for not just any massacre can be called a genocide. This massacre has to
be carried out through five different modalities: the killing of the members of a
national, ethnic, religious, or racial group; severe injuries to the physical or mental
integrity of members of such a group; subjecting members of one of these groups
to conditions of life that entail the total or partial physical destruction of the group;
the adoption of measures aiming at preventing births within the group, and the
transfer of children from one group to another. But, most importantly, it was said
that in order to be able to speak of genocide, what we lawyers call ‘intentional
wrongdoing’ is necessary. What this means is that there has to be a ‘criminal
intention’ to destroy a protected group wholly or in part, the fact of killing a person
not because a person per se, but because the person killed belongs to a racial,
religious or ethnic group and, thus, killing this person contributes to the
destruction of the group. As an example: I kill ten Kurds not because they have
done me some harm but only because they are Kurds, for that motive alone. And
because through the slaughter of these ten Kurds, my intention is to contribute to

92



the extermination of an ethnic group as such, or of a religious group as such. A
genocide, therefore, is something that is difficult to identify and prove, and not
every massacre, not every homicide, qualifies as one. What happened in Cambodia,
for instance, was not genocide. People are always talking about ‘the’ Cambodian
genocide but, technically speaking, the country was the scene of persecutions,
killings, but no ethnic or religious group was targeted with a will to destroy it. There
were clashing political factions and, therefore, what happened over there should be
classified under crimes against humanity.

The immense merit of the Convention was, with this precise definition, to have
proclaimed a universal concept, the protection of human groups with specific
characteristics, be they religious, ethnic, national, or racial. I agree that the term
‘racial’ is somewhat obsolete today, because it refers to something that does not
exist, race, except if we speak of a ‘human race’, but bear with me, jurists
sometimes use antiquated terms... There were also limitations: the Convention
failed to give an international dimension to the repression of genocide because of
the opposition of the Great Powers, mainly the United States, the Soviet Union, and
China. These countries applied the brakes while insisting that, all things
considered, it was up to the states themselves to provide for the punishment of
whoever committed genocide. The international community, in case of genocide, is
a mere bystander. Certainly, a third-party state can appear before the Security
Council or the UN General Assembly. But this is a pointless initiative which may
only have a follow-up if the five Great Powers with a permanent seat on the Security
Council have nothing to object.

I find this method of addressing the issue an absurdity. Genocide is a phenomenon
that always involves a conspiracy of private groups with a state apparatus, when it
is not the apparatus itself that promotes it. What happened in Germany between
1933 and 1945 comes to mind, or in Rwanda in 1994, or in Srebrenica, and in the
whole of Bosnia-Herzegovina in 1995. In summary, a lack of will to take the second
step, the decisional step, once you proclaim a universal value, to declare its
application also to be universal. If genocide is a despicable and inhuman crime that
should be suppressed, its suppression cannot be contingent on territoriality. To
claim that Italy should concern itself only with acts of genocide committed on
Italian territory, France with similar acts are perpetrated on French soil, and so
forth, is simply absurd ... Back in 1949, there was support for the idea that an
international criminal tribunal could have intervened, but the International
Criminal Court only came into existence many years later. There is one lone UN
proclamation in which genocide is mentioned, but it is the absurd announcement
— absurd because unaccompanied by a statement of legal grounds and by any sort
of “sanction” — with which the UN General Assembly declared in 1982 that the
massacre in the Sabra and Shatila refugee camps “is genocide”. But if you have no
objection, we’ll deal with this in a moment.
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5.2 The massacre of the Armenians

One tragedy often heard in association with the term ‘genocide’ is the sequence of
events which saw the Armenians as victims. But can we really speak of genocide?

There are terms such as ‘massacre’, or ‘slaughter’, which already convey a sense of
“mass extermination”, but it also seems that there is a need to support the view
that “some massacres have specific characteristics”. In 1915, in the Ottoman
Empire, which was disintegrating at this point, approximately eight-hundred-
thousand Armenian Christians (belonging to Apostolic Orthodox, Roman Catholic
or Protestant churches) were murdered by the Young Turks: deportations, mass
extermination... A whole series of characteristic events documented by historians
appear like premonitory signs of things to come for the Jews during the Second
World War: the use of physicians, experiments with the disposal of corpses... There
were no categorical classifications at the time and the word “slaughter” was used
throughout. However, Russia, France and Britain, through their Foreign Ministries,
sent a very stern note to the Sublime Porte in which, for the first time, the
expression “crimes against humanity” was used: “if you do not put an end to these
crimes against humanity, we, once the war is over, will put on trial all who sullied
their hands with these most grievous crimes”. In reality, the first draft read “crimes
against civilisation and Christianity” but France demurred, claiming that one could
not feel outraged only about the Christian victims of a massacre, other groups
ought to be mentioned as well, failing which a great deal of Muslims might protest
in the French dominions.

Nothing happened, or almost nothing. The reason was that, in the meanwhile,
Kemal Ataturk had taken power and a revision of the 1919 Treaty of Sévres was
negotiated. Extraordinary Court-martial trials were held under the Ottomans, but
many key figures were tried in absentia as they had fled the country. Some were
killed in Berlin by “Armenian partisans”. And the judges were unable to apply the
concept of genocide, or of crimes against humanity, because there were then no
legal definitions of these crimes. The charges were ‘mass murder’, ‘Ilooting’,
‘deportation’.

When did things change?

In part at the end of the Second World War. When the Great Powers met in London
to work out the Statute of the International Military Tribunal in Nuremberg, no one
as yet spoke of genocide but of ‘crimes against humanity’, which included
persecution and extermination. It was later at Nuremberg that the Shoah was
legally classified, not as genocide (although it obviously met the criteria in full), but
instead under two categories of crimes: persecution for religious, political,
ideological or racial reasons and extermination or the mass killing of a human
group. The word “genocide” itself was used only once in one of the prosecutors’
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accusation statements.

But to go back to the tragedy of the Armenians. The facts themselves are not per
se controversial, but the debate is ongoing among scholars, groups and states,
even, regarding whether it was a deliberate extermination, or killings on a vast
scale, caused (some go so far as to say “justified”) by an attempt at insurrection on
the part of the Armenians. According to historians favourable to the Turkish
viewpoint, the American scholar Gunther Lewy among them, the 1915 massacres
should be interpreted as the culmination of an ancient odium between the Kurds,
a prevalently Sunni Muslim ethnic group, and the Armenians. And it is quite true
that an undercurrent of age-old confrontation and resentment did exist. This is
attested in 1895 by a Mr Monaco, the Royal Italian Consul in Erzurum, in a report
to the Italian Ambassador in Constantinople. In 1915, Russian victories on the
Ottoman Empire’s eastern front, the circumstance that part of Armenia lay within
the Russian Empire, gave rise to a fear that the Armenians living within the
Ottoman Empire, having an entente with the Russian Armenians, could form a
fifth column’ and conspire to bring down the Porte. On 20 April 1915 in Van, near
the Russian border, the Armenians had rebelled against the Turkish authorities
and blood had been shed in several clashes until 20 May when the Russian forces
entered the city which they occupied for three months with Armenian support until
the Turks counter-attacked and expelled them. This induced the Ottoman
leadership (the Young Turks) to resolve the deportation of the Armenians from the
border zone with Russia (Van, Bitlis, Erzurum, Mersin, Kozan, etc) towards other
locations,*0 thus displacing them from areas in the north-east to the south of the
Empire. The episodes of mass extermination that occurred during the deportations
would thus never have been desired by the Ottoman government, even if they were
facilitated by the incompetence and inefficiency of the Ottoman bureaucracy, not
to mention the primitive transport system of the country. There were no railways
in Central and Western Anatolia, and the transfer of the Armenians was carried
out by forced marches which caused thousands of deaths. The massacres
themselves would have been perpetrated by Kurds, by local functionaries and by
the ruling party local authorities,*! as well as by Circassian convict gangs and
members of the Turkish gendarmerie, who were known “for their ignorance,
corruption, and scant military training”. The circumstance that the large Armenian
communities of Istanbul, Smyrna and Aleppo had been spared deportation (thus
enabling them to escape massacre) would appear as a confirmation that there was
no ‘deliberate intent’ on the part of the “Young Turks” to annihilate an ethnic and
religious group such as the Armenians indeed were.

Conversely, for historians of Armenian origins there is no question that this was
premeditated and well-organised “genocide”. Leaving out these scholars, who could

40 The Mossul sanjak (an administrative division of the Ottoman Empire intermediate between a
vilayet (province) and a caza, or district), the caza of Zor, and the vilayets of Urfa, Aleppo, and Syria.
41 Jttihat ve Terakki Cemiyeti, the Committee of Union and Progress, or CUP, created by the “Young
Turks” and later becoming Ittihat ve Terakki Firkasi, or the Union and Progress Party.
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be seen as biased, I shall report the thesis of Taner Akcam, the Turkish historian
who lives abroad and has studied various aspects of the problem in depth, in
particular by using the documentation produced by the several extraordinary
Courts-martial of the Ottoman Empire in 1919-1920 (known as the Istanbul Trials)
which ruled on crimes against the Armenians on several occasions.

Significant evidence emerges from the study of these archives regarding the
planning of the massacres. For instance, the prosecution in many cases produced
the text of encrypted telegrams and other documents as trial evidence proving the
execution of a plan of extermination. All these documents are quoted in the trial
minutes from hearings and regularly published in the official gazette of the
Ottoman Empire. Various historians on the Turkish side, including Lewy, however,
have pointed out that the original documents have not been published, nor can
they be retrieved, thus casting doubts on their existence. This is manifestly an
unfounded objection, since the Turkish archives where undoubtedly or, at the very
least, most probably, these documents are to be found, are more or less closed to
foreigners, or accessible only under the strict surveillance of the Turkish
authorities, as Lewy himself admits. According to Akcam, the main reasons for the
massacre of the Armenians could be based on the necessity of establishing a
homogeneous Turkish population, an issue felt by the Turkish leadership groups
to be of concern, in order to avert its disaggregation. One of the consequences of
the 1912-1913 Balkan Wars had been that the Ottoman Empire had lost more than
sixty percent of its European territories. The authorities were increasing convinced
that Ottoman Christians posed a serious threat to the survival of the Empire. A
two-front policy was thus put in operation: (1) the dispersal or transfer the non-
Turkish Muslim population, such as Kurds and Arabs, from one region to another
for gradual assimilation into the Turkish population; (2) the expulsion of all non-
Turkish, non-Muslim, populations (Armenian, Assyrian and Greek) from the
Empire’s Anatolian heartland.

But how were these massacres committed?

Briefly, on the night of 2 August 1914, when general mobilisation was announced,
the CUP Central Committee held a secret session which established a ‘Special
Organisation’, or Teskildat-i Mahsusa in Turkish, “in order to improve the capacity
of movement of the Ottoman army in enemy territory, regardless of any decision
whether to take part in the general conflict or not”. This Special Organisation was
placed under the command of the Ministry of Defence and a Steering Committee of
members of the ministries of Defence and the Interior and of the Central Committee
of the ruling Party, the CUP, was entrusted with its leadership. The main task of
this Steering Committee was to organise paramilitary units, or cetes, for the
purpose of conducting military operations mainly in eastern Anatolia, to unify
Islam and promote “Turkishness” in order to unite Turks living outside Turkey
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proper, and liquidating Armenians inside the country itself. These paramilitaries
were soon formed by recruiting first Kurdish tribesmen, secondly, convicted
criminals, and thirdly immigrants from the Caucasus and the Balkans. At local
level, the formation of these paramilitaries fell under the direct responsibility of the
Party Secretaries of the ruling CUP. These are the interpretations put forward by
historians. Ottoman tribunals concerned themselves with these events. The
extraordinary Courts-martial of 1919-1920 put on trial various political and
military figures of the Empire or party functionaries in connection with the
massacres that had been committed. Sixty-three trials were held, according to
scholars who studied the matter in depth. These Courts-martial were composed of
five Ottoman high-ranking military officers. Various Turkish historians have
asserted that these Courts were set up and carried out their proceedings under
pressure from western powers, especially the British. This is basically true. The
fact remains that the Courts carried out their duty correctly and without partiality,
demonstrating a will to seriously assess the criminal behaviour of various Turkish
leaders in the light of the Ottoman Empire criminal code.

The convictions, when handed down, were of homicide and looting, two common-
law crimes, for no case of “crime against humanity” as such existed to be made, as
the category only appeared in later years. Thus, when reading these judgments,
one realises the immense disproportion between the crimes that had been
committed and the legal categories used by the judges, which may suit “everyday”
crimes, but hardly tremendous and unusual events, such as the large-scale
massacres perpetrated by the accused or with their complicity.

)

What is your own opinion? Was the massacre of the Armenians genocide or ‘merely
an extremely grievous case of mass slaughter?

I'd hate to seem as if [ was splitting hairs, but I would draw a distinction between
a legal and a historical problem. On a juridical or, rather, judicial level, we cannot
apply a concept of genocide which saw light in 1948, because the massacre of the
Armenians occurred in 1915. Criminal law, as well as international criminal
standards, cannot apply with retroactive efficacy. And it was undoubtedly correct
for the international tribunals to apply the concept of genocide exclusively to the
1994 massacre in Rwanda or to Srebrenica in 1995. As we discussed earlier, the
International Military Tribunal of Nuremberg convicted the various defendants of
persecution as a crime against humanity, for having in some measure participated
in the extermination of the Jews. I am aware that the Supreme Court of Israel found
Eichmann guilty of “crimes against the Jewish people” in 1961-62. The Israeli
Court considered itself legitimately empowered to do so because an Israeli law
passed in 1950 granted it competence in matters of “crimes against the Jewish
people”. We should ask ourselves if such a law should be interpreted pro futuro, if
it is meant to strike at future acts of persecution and extermination, or if the
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Jerusalem judges should have used other concepts against Eichmann. If today we
can call the persecution and extermination of the Jews and the Roma people a
genocide which the Nazis perpetrated, it is because we are using a historical
register. Historically speaking, therefore, if we apply the definition of genocide
provided by the 1948 Convention first, and if we use international customary law,
we can say that the extermination perpetrated by the Nazis possessed all the
objective characteristics of a genocide (mass killing of persons belonging to a
religious or ethnic group) as well as the subjective ones: with the extermination
came the purpose of destroying this group in its entirety, or in part. The same could
be said, historically speaking, for the massacres of the Armenians, especially if we
refer to the trials of 1919-1922.

I must mention that Armenian historians have never published an “official” English
translation of the trial minutes I refer to. There is only a mediocre translation of
the acts of some trials in English, which, apart from everything else, can hardly be
called reliable, based as it is on an Armenian translation from an Ottoman original,
in Turkish written in Arabic script, the script which Kemal Atattirk later decided to
replace with modern Turkish script. It is thus the translation of a translation. The
important Armenian historian Vahakn Dadrian has published an English
translation, which is very accurate, of the trial of the leadership, but the minutes
of that trial are not particularly interesting, and he also authored a scholarly article
on the major trials. There is also a German-language translation of these trials
which is more or less precise. Had I been an Armenian historian, I would have
published a good English translation of the acts of all the Ottoman trials, both of
the leadership of the time and of the material perpetrators.

5.3 The Eichmann case

However, as you were saying earlier, there was a conviction of crimes equivalent to
genocide in Israel...

Eichmann’s case was a very interesting one. It was 1961 and Israel applied an
Israeli law of 1950 which had been approved to punish the Nazis and their
collaborators, which therefore also involved Jews who had collaborated with the
Nazis. In that respect, forty trials of Jewish Kapo in concentration camps who had
physically abused and tortured other Jews have been held in Israel, though most
of them went almost unnoticed. The law had been passed with the intent of
providing for their punishment. This is well worth a remark. Some of my Israeli
colleagues have revealed and studied these forty episodes. In only three cases were
the defendants non-dews: Eichmann’s case caused the greatest stir, then there was
another trial, of a priest, from Yugoslavia, I think, who had committed appalling
crimes, and then another which saw John Demjanjuk, a Ukrainian, in the dock. It
is interesting to note that even in Eichmann’s case, this was the first time that the
concept of “crimes against a people” had been incorporated at judicial level, which
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in practice means that a person was punished for having committed genocidal acts
when, of course, the categorical concept did not even exist. And it is on this
particular point that I must raise the shocking question, for us jurists, at issue in
this type of proceedings: a retroactive effect of criminal law. The problem, which
had already been posed in Nuremberg, and had been overcome in a convincing
way, at least this is the way I see things, showed up again in Jerusalem. How can
a man be punished for a crime which was not defined as such when it was
committed and which was, if not licit, let us say, not punishable by law, as
applicable at the time? The Supreme Court of Israel responded by observing that,
first of all, in 1960-1962, the prohibition of retroactive criminal legislation was not
yet an international customary legal standard and, in the second place, “if we were
to suspend our sense of justice in the case of the retroactive punishment of a
person” (in the case of odious and heinous crimes, such as those committed by
Eichmann) this ethical feeling would vanish — because “this sense of justice should
be suspended altogether at the thought of a person who participated in such
horrible misdeeds escaping punishment”. This can be read on page 282 of the
judgment.

And at this point I would propose a digression that I think is important. The
expression ‘the banality of evil’ is often used about Adolf Eichmann. The concept is
Hannah Arendt’s brainchild, to be precise in her commentary of Eichmann’s case.
It is a commonly accepted thesis, Adolf Eichmann, in the end, was a cog in the
machine. His obsession was his concept of obedience to Hitler, that he had to carry
out all his orders. Thus, according to Arendt, a genocide is an inhuman act, a
profoundly inhuman act which any person of moderate intelligence and of low-to-
average culture (such as Eichmann had) can commit, as long as this person finds
himself integrated in the workings of a system that crushes him under an obsession
with superior orders. Eichmann often said this at his trial: “I had sworn an oath of
fidelity to Hitler, and anything he said was sacrosanct for me”. That book by Arendt
has been extraordinarily successful and for twenty years I, too, continued to believe
what she wrote. This was until I recently met an extraordinary man in Germany, a
German who had escaped to Israel and was Israel’s Vice-Minister for Justice back
then, Gavriel Bach.

When Eichmann was captured, Bach was appointed to gather all the evidence to
prepare the case for the prosecution. It is one thing to know that one man had
committed certain crimes and another to find proofs, I mean witness and
documentary evidence. Bach told me that he spent two years in an isolated place
near Jerusalem, under strict surveillance, in a room next to the cell where
Eichmann lived, just to gather and organise the material, together with a group of
investigators. He drew my attention to the fact (and later also wrote and published
on this topic) that Eichmann was not at all a bureaucrat. On the contrary, he was
an evil man who was passionate about the massacre and killing of as many Jews
as possible. Bach gave me too important clues that Arendt by contrast omits or
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ignores, which is odd because she was a serious scholar.

First of all, there is this telegram that at a certain point the Hungarian Ambassador
sends to Hitler. This was produced in court as documentary evidence and
considered by the Israeli tribunal. The Ambassador had sent the telegram because
Hitler, in 1944, had made an agreement with Miklos Horthy, who was Regent of
Hungary, and a sinister man. Seeing the turn things were taking, Horthy was
beginning a rapprochement with the Allied and had asked Hitler to save I don’t
know how many Jewish families for a total of forty-thousand people. Horthy wanted
them to be granted the right to emigrate to Palestine through Romania. Because
Hitler absolutely needed the support of the Hungarians, he had given his consent.
When Eichmann got to hear of it, he was indignant, and protested because he
thought that these people should be killed, going so far (in spite of what Arendt
wrote about him being a faithful executant of Hitler’s orders) as doing all he could
to thwart Hitler’s orders, threatening to write to Himmler, the SS chief, who would
approach Hitler and change his mind. As this did not succeed, he set in motion a
series of practical steps to dispatch towards concentration camps these forty
thousand Jews who should have been spared. Eichmann was not, therefore, a
bureaucrat at all. He had acted far beyond his received instructions to achieve the
aim that he had set himself.

Another interesting episode is what transpired in 1954 in Argentina, where
Eichmann had given a sensational interview to a Dutch journalist called Sassen,
who was a Nazi sympathiser. It makes a twelve-page-long typescript. The journalist
taped everything because he was so impressed by what his interlocutor was saying.
This pro-Nazi Dutchman was a serious and intelligent interviewer. Eichmann
asked for the interview to be published only after his death — that was the deal -
then he read the transcript and made many alterations in his own hand. In this
interview, Eichmann admitted that he had made mistakes on many occasions, and
one he regretted above all was not to have killed enough Jews! He was repentant
about his “most serious errors” and said he should have been more incisive. If one
compares this interview with what Eichmann later declared during his trial, in
which he defended himself with great ability, it is easy to see how Arendt could
easily fall into error about him. There is a myth which we must explode, the legend
of the bureaucrat, of the banality of evil. What banality? Eichmann was a man of
the strongest “immoral tension”, with an extraordinary desire to kill, to
exterminate. He had placed his scrupulous and meticulous personality, as well as
undoubted abilities for organisation, at the service of his homicidal wishes.

Was there ever a case when the international community successfully took on the
responsibility of pursuing genocide charges?

Yes, there was, in 1993, something akin to the 1915 events happened again. Going
back to my earlier narrative, it was at that time that Théophile Delcassé decided to
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insert the formula “crimes against humanity” as the French had Muslim colonial
populations to keep pacified. There was more efficiency and incisiveness in the
matter in 1993. The UN Security Council — confronted with the very serious crisis
in the Balkans — was powerless because, for political reasons, the Great Powers did
not want to send in their tanks, their planes and their missiles. It should be clear
that various economic interests were lurking behind this indecision. As
international diplomacy was weak and because it could not settle a very serious
crisis with a firm hand when genocidal acts had actually taken place, the UN
resorted to a political and diplomatic expedient. It set up a tribunal, the
International Criminal Tribunal for the Former Yugoslavia (ICTFY) in The Hague.
Few believed it would work, and among the doubtful was the US Ambassador to
the UN, Madeleine Albright.

I was at The Hague in 1995 at the time of the Srebrenica Massacre, and [ well
remember our amazement and our profound uneasiness. It was all so dispiriting.
We were learning from the media, from CNN, from the papers, that a genocide was
going on, and there was nothing that we could do about it. We felt totally useless
as judges. All we could hope for was that one day those guilty of such crimes would
be put on trial. And this is how it turned out eventually, as former Serbian
President Slobodan MiloSevi¢ was arrested, and not only him, but all the generals
who, in his circle, had committed these crimes, and then even Radovan Karadzic.
All are currently on trial or already in gaol. MiloSevic¢, as we know, died while on
trial, but even simply having brought him in front of a tribunal was an outstanding
victory. The only one who got away so far is Ratko Mladi¢ who will no doubt end
up a suicide, or perhaps be killed while fighting to avoid capture. Our frustration
derived from our being conscious of the fact that we lacked a deterrent, or
dissuasive, effect at our disposal. The presence in The Hague of a group of judges
with the judicial competence to judge such crimes and sentence those found guilty
to be punished for them had failed to dissuade the generals on the field to commit
the crimes in the first place. This is because racial and ethnic hatred, in this
particular case ethnic and religious hatred, are so powerful and deep-rooted that
there is actually very little that the law and judges can do by way of prevention. In
the moment of committing them, hatred makes one blind. But we’ll talk more about
the ICTFY later on.

5.4 Sabra and Shatila

Are there other cases when the UN Security Council, or the General Assembly,
accused an individual of genocide?

In 1982, in the briefest terms for a Resolution, the UN General Assembly declared
that the massacre perpetrated in the refugee camps of Sabra and Shatila in
Lebanon was “genocide”. This was absurd, because it did not make sense that a
public organ, without even motivating its opinion, would say, “this is an act of
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genocide”. I doubt that what the Christian Phalangists did in Sabra and Shatila
(with the tacit connivance of the Israeli troops, as the camps were encircled by Tel
Aviv’s forces) was a genocide. In the first place, the General Assembly fails to say
why the massacre in question was genocide (and not ‘merely’ a massacre, devoid
of prior criminal intent to annihilate an ethnic or religious group) and, in second
place, because it fails to indicate what should be attempted to cause the
perpetrators of the alleged genocide to be punished. It says nothing! It was a purely
political declaration, in response to demands from the majority of Third-World
countries, especially the Arab nations. In consequence, as can clearly be seen, the
response was institutional and coercive, purely political in nature.

I shall recap the evidence for you as can be inferred from the report of an Israeli
commission of inquiry.

During the military occupation of Lebanon by the armed forces of Israel which had
begun on 6 June 1982, Bashir Gemayel, leader of the Christian Phalangists and
President of Lebanon was assassinated on 14 September a few days after his
election. The Christian Phalange forces attributed the attempt to the Palestinians.
The Israeli armed forces, fearing that this would spark off a spate of severe
reprisals, entered West Beirut “to avoid the possibility of severe disturbances and
keep the peace”. The Israeli military commander nevertheless allowed the
Phalangist militia to enter the Palestinian camps of Sabra and Shatila to ‘flush out’
and capture possible “Palestinian terrorists”. The Israeli armed forces surrounded
both camps with instructions that read “one element, and that element will be the
Israeli Army, will command all troops in the area”. In other words, even if the
Phalangists alone entered the two camps, they were operating under the control
and authority of the Israeli from the start. The Christian militia entered the camps
on Thursday, 16 September at about 6 p.m. A few hours later already, an Israeli
officer was told by his Phalangist liaison counterpart that his answer to a fellow
militiaman — when asked what should be done with the forty-five people this man
had captured in one camp — had been: “God’s will be done”. Even worse, an hour
before this exchange, an Israeli officer distinctly heard (and reported it to his
superiors) that a Phalangist officer, when asked what was to be done with fifty
women and children captured in the camp, gave this answer: “Don’t ask me these
questions. You know very well what you have to do”. That reply, given over the
radio to the armed forces operating in the camp, raised loud laughter among the
nearby Phalangists. Various Israeli all too soon realised the sinister turn of events
that the Phalangist action was taking, however. As [ mentioned, they reported it in
the course of the next hours, but their commanders took no further steps. It was
only on Friday night, 17 September, when the news of the massacre had by then
spread, and also after an Israeli journalist had first tried to learn more about it,
that the Israeli commanders began to look into the matter and reached a certainty
that the various pieces of news that had previously filtered out were at all well-
founded. As the case may be, the Phalangist militia moved out of the camps on the
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order of the Israeli only on the morning of Saturday 18 September at five o’clock.
Amazing as it may sound, Prime Minister Menahem Begin learnt of the massacre
only in the afternoon of Saturday 18 September from a BBC broadcast.

The Phalangists were never identified and punished even if the chief responsibility
evidently lay on these “Christians”. As for the Israeli, they set up a commission of
inquiry presided over by Yitzhak Kahan, then President of the Supreme Court of
Israel, and made up of himself, another Justice who would become a famous
Supreme Court President, Aharon Barak, and a General on the reserve list, Yona
Efrat. The Kahan Commission inquiry was accurate, even if, bizarrely, it applied
neither Israeli nor international law but made reference to some moral and religious
principles. As the case may be, the Commission ruled that the Israeli military
command bore a sort of indirect responsibility. Among the Commission
recommendations was the resignation of Minister of Defence Ariel Sharon, the
termination of the appointment of the Director of Military intelligence Yehoshua
Saguy, and a three-year promotion-freeze for the divisional commander, General
Amos Yaron.

103



CHAPTER SIX - Torture

6.1 As needed, or not ever?

One thorny question regards the use of inhumane methods of interrogation. But
torture can never be acceptable, or can it sometimes be justified?

The argument could be decided in no time. Re-reading what Beccaria wrote in two
beautiful pages in 1764 should suffice. His opinion was that torture is a most
serious violation of the rights of man that can in no case be justified, even if applied
to the worst of criminals, or to any person under suspicion of the most heinous
crimes. However, we shall come back to Beccaria again later if you are interested.
Let us remain focused on today’s affairs.

I have been studying the topic of torture for years, and I have had direct experience
with what it actually entails in practice. In four years, I visited the worst places in
Europe, places where degrading and inhumane punishments sometimes including
torture are frequently meted out. From 1989 to 1993, I chaired the Council of
Europe Committee for the Prevention of Torture. And I have come to realise that,
basically, there are two problems to solve. Before everything else, what we should
do is study the psychological triggers, the motives which drive those who carry out
the torturing to behave the way they do. What happens in their minds? How can
anyone put themselves out to inflict pain on another human creature, in body and
soul? Secondarily, we should also figure out if torture has any useful purpose, and
if, when the police or the armed forces make use of it, it is actually beneficial, when
gathering intelligence and preventing acts of terror or other crimes is what matters.

Unfortunately, there is no consensus on these points of view. First and foremost,
we should recognise that the practice of torture is extremely widespread, even if
states fail to admit this. According to Amnesty International, out of a total of 192,
torture is practiced on a more or less systematic basis among 132 nations. Some
countries apply more or less sophisticated methods to disguise the effects of
torture. And then we must also record the fact, speaking of principles, that
differences have widened between Europe and the United States, especially over
the last ten years.

Allow me to explain. The international parameters, the rules that clearly and
indisputably forbid torture, are mandatory. And yet, the Americans have managed
to circumvent them. They presented this theory before the UN Committee Against
Torture (CAT) overseeing the application of the 1984 Convention. Provisions against
torture, they claimed, are not self-executing, by which they mean that they are not
directly and immediately enforceable within the US domestic judicial system.
Furthermore, in their opinion, even if domestic provisions existed regarding the
application of the Convention under examination, such norms should “yield” to an
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executive order from the President of the United States, if such was issued. And
this has indeed happened: President Bush, issuing a formal command, declared
that “we may not apply the Geneva Conventions to so-called enemy combatants” -
a contention which remains absolutely open to challenge — and that “in some cases”
— which are impossible to justify in my view — “we may resort to apply physical
methods of coercion against detainees”. Bush wused the phrase enhanced
interrogation techniques as a fuzzy euphemism for torture.

It is unfortunate that a theoretical legal argument underlying these positions exists.
The distinguished Jewish-American jurist Alan Morton Dershowitz (who teaches at
Harvard and is famous for his defence of so many accused parties tried for major
crimes) has argued that nations should forsake hypocrisy and attempt to find a
legal framework within which to regulate the exceptional cases in which torture
may justifiably be applied. An instance of this could be the arrest of a terrorist who
has planted a bomb set to explode in one or two hours, or one day from now, that
could kill hundreds of people. “Coercive interrogation” techniques, of course, are
forbidden and inadmissible. In Dershowitz’ opinion, however, “under exceptional
circumstances, a member of the law enforcement agencies, special services or
armed forces may recognise the necessity of resorting to one of these techniques.
In such a case, should an issue arise in criminal proceedings, the state of necessity
could be invoked”. Here’s the loophole! The state of necessity, meaning a way to
evade all accountability in the event of a trial when a defendant will be able to
claim, “I had to do it and, therefore, I cannot be punished”.

Have there been cases when the topic of legalised torture was raised in serious public
debate?

Yes, the State of Israel has the merit of having addressed the problem directly.
There were administrative orders in place which allowed members of the military
forces to practice coercive methods which sometimes overlapped with torture. The
Supreme Court delivered an opinion and rightly held that such methods were
contrary to law, as they violated the dignity of the human person. Thus, it is evident
that what we are dealing with in this case is a state that is grounded on values
imported into Israel from European legal culture. It was no accident that first-
generation Israelis were almost all European Jews who because of this carried with
them an extraordinary cultural heritage of competence, intelligence, and
sensitivity. That said, however, if we read the Supreme Court judgment with care,
one point of weakness, its Achilles’ heel, so to speak, is revealed. What the opinion
says is that, yes, these administrative orders are contrary to law and should
therefore be made null but, as I was telling you earlier, there is this addition, that
nothing can prevent these coercive methods from being applied through the
invocation of a state of necessity. This is something that is highly dangerous and
allows Leviathan through the gates again. Any member of the military can always

105



allege that a bomb threat was under way and that the detained suspect perhaps
knows where this bomb had been planted, in which supermarket it is about to
explode. In order to save the lives of hundreds of people, it will be permissible to
torture a detainee, thereby averting the attack. Certainly, the awareness of
committing a crime is there, but the evocation of the state of necessity works out
as a circumstance which can cancel the torturer’s responsibility.

6.2. A valuable lesson from the Frankfurt judges

Does any case come to mind that you would think a breakthrough in this respect, or
that at least could pass as ‘acceptable’?

I think there is a different solution and that a recent judgment in Germany
illustrates this beautifully. On 27 September 2002, a university student of law,
Magnus Géafgen, kidnapped an eleven-year-old, Jakob von Metzler, the son of a
banker, and demanded one million Euro to release the boy. Gafgen was arrested
three days later, having collected the ransom. During his interrogation soon after
his arrest, he was evasive and refused to reveal where the abducted boy had been
hidden. On the following day, the deputy head of the Frankfurt police, Wolfgang
Daschner, fearing for the life of the captive, ordered the kidnapper to be
interrogated by a “specialised” police officer. There were conditions imposed, prior
warning was to be given to the man in custody that aggressive methods were about
to be applied, that the interrogation would be carried out under medical
supervision, and that no wounds would be inflicted. Thus ‘Officer E’ warned the
kidnapper that he would have him interrogated by another police officer and that,
if he did not reveal the location of the boy’s hiding place, that specialised officer
would cause him to experience “suffering that he would never forget”. According to
Géafgen, the officer also threatened to lock him up in a cell with two large men of
colour who would certainly rape him. He hit him once on the chest and shook him
so hard that Gafgen knocked his head against the wall. These specific details,
however, were not considered accurate by the various German courts which were
later to rule on the circumstances, nor by the European Court of Human Rights in
its subsequent intervention. Be it as it may, Géfgen caved in after these threats
were made and he revealed where the hiding place was. Police at once rushing to
the scene were able to establish that the boy had actually been killed straight after
being kidnapped. On 28 July 2003, Gafgen, who had been tried without delay, was
sentenced to life imprisonment. The evidence obtained following the threat of
torture, however, was not considered by the courts called to deal with this murder
because evidence secured through a violation of human rights was, in
consequence, invalid.

Nevertheless, the Frankfurt Prosecutor’s Office initiated criminal proceedings
against Deputy Chief Daschner and ‘Officer E’. The former was accused of having
issued an order to resort to inadmissible interrogation methods and the latter of
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threatening to make use of such methods.

According to the Prosecutor’s Office, the two police officers’ actions could not be
deemed admissible because of any justifiable cause, neither a state of necessity nor
self-defence (a circumstance that excludes criminal responsibility), or because the
safeguarding of another person’s life was at stake. On 20 December 2004, both
defendants were found guilty by the Court: Daschner for having ordered his
subordinate to use coercive methods, and ‘Officer E’ for having threatened to have
recourse to such methods. However, the Court also found that there were valid
attenuating circumstances in favour of the defendants. The Court made a
particular reference to their purpose of saving the kidnapped child’s life while
emphasizing the provocative attitude the subject demonstrated under
interrogation. The Court also recalled the heated atmosphere in the aftermath of
the criminal act, the great emotional pressure to which investigative officers were
submitted, and it did not underestimate the consequences that the offence had for
the two defendants, in particular the public attention that their actions had been
met with. According to the Court, all these circumstances allowed them to waive
the statutory punishment for the use of coercive methods on the part of public
servants (the Criminal Code prescribing from six months to five years’
imprisonment). The Court held that regulations dealing with the ‘ordinary’ use of
coercive methods should rather be applied and found that limiting the policemen’s
punishment to the imposition of one 10,800 Euro fine on Daschner and of 3,600
Euro on ‘E’ would be adequate. Furthermore, the Court applied a legal provision
that is rarely invoked, under Section 59 of the Criminal Code, whereby, under
exceptional circumstances, it is allowable to deliver a mere caution, without
prejudice of the possibility of subsequent punishment. In other words, the
defendants did not even have to pay their fines.

These Frankfurt judges have given us a lesson in civilisation. They affirmed a very
important principle: if you feel morally compelled to do something like that in order
to save a human life, if you go as far as making torture threats, or even if you
actually torture someone, that is to say, if you commit a crime, well, you must take
responsibility for such an extreme act and be aware that you will have to pay in
person, even if there is the prospect that mitigating circumstances may be found.
I believe this is a great principle of civilisation, a superior principle - if compared to
the one appealed to by the court in Israel. They went no further than invoking a
state of necessity, which leaves the door ajar for all sorts of arbitrariness to come
in.

You earlier mentioned direct personal experiences. Would you care to share some?

As I explained, in the 1980s I took part in the drafting of the European Convention
on the Prevention of Torture, and the position I had was a very active one as well.
In the space of two years, we went through a fair amount of work that contributed
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to the approval of the Convention. One of the earliest problems raised was how we
could make it strongly incisive. What means could we use? By creating the
oversight body that the Convention prescribed, a body composed of inspectors
appointed to verify if, within each sovereign state ratifying the Convention, acts of
torture, inhumane or degrading punishments were applied in all those places
where human beings can be deprived of their freedom by the authorities. These
were police stations, prisons, criminal psychiatric hospitals, detention centres for
asylum-seekers, all over Europe. It has been my luck to have been first elected a
member of the Committee, and then to serve as its president immediately
afterwards, for a period of four years in total, from 1989 to 1993. These were very
busy years, eventually leading me to suffer from burn-out syndrome symptoms. In
a word, I was shattered, to the point that [ had to decline when further service was
proposed. I couldn’t cope anymore. We were meeting in Strasbourg for a week at
the most, and then you were sent out on assignments for at least two more weeks.
We were divided into groups that inspected prisons or other places. I had the
opportunity to visit countries like England, Greece, Turkey on four occasions,
France, Spain, and Cyprus.

The shock was hard to cope with. There is nothing straightforward about spending
two to three weeks in one country, after having selected these places of suffering,
in some cases turning up without warning. For obvious reasons, notice of our visits
often had to be given in advance, as must be the case with prisons holding one
thousand inmates or more, whereas police stations and other places were not
always warned that we were about to inspect them. In Turkey, for instance, or in
Greece, we were spending these weeks under continuous stress, visiting the places
we had selected, speaking with the inmates and authorities so that we could later
refer our first impressions to the latter, and maybe even request immediate action
in the most grievous cases. It was all the more stressful as in some cases we had
to make these visits by night for the sake of expediency. We would often spend a
whole day in one prison, and after dinner I would ask for anyone volunteering to
make an unannounced call on police stations between midnight and three a.m., as
this is the time when police roundups usually produce their results. We enjoyed
little sleep, worked a great deal, and the tension was running high. Sometimes
there was friction among us, not because of disagreements, but because of stress
and fatigue. After these two or three weeks, everyone went back to their respective
countries and worked through their notes to prepare a detailed report. Every
individual report converged on Strasbourg where it was collated into the draft
version of a General Report (up to two-hundred-page long every so often) ready for
discussion and re-editing. A job requiring serious concentration indeed.

I was working along physicians, psychologists, experts in the penitentiary system,
as well as a handful of lawyers. I was almost always in the company of Bent
Segrensen, a Danish professor of medicine, vice-president of the Committee and an
outstanding surgeon, an expert in the treatment of major burns who had been
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interested in torture for around fifteen years. I was always telling him, “I’ll be your
assistant, you examine the inmates and I'll take notes for you”. And he was very
good at detecting the clues to some types of torture. For instance, with the so-called
Palestinian hanging (I've never understood why they gave it that name...), the
prisoner has his hands tied behind his back and he is pulled up by his bound
wrists and dangled from a wire or hook. They keep him in that position for no longer
than twenty minutes, then the prisoner is pulled down, his wrists are freed, and
they start all over again. This form of torture does not cause fractures but only a
minor sprain, a slight dislocation of the humerus, which is very painful but
provokes only moderate swelling. Now, this professor Serensen was quite good at
spotting all the signs that this hanging had been used. Another type of torture,
called falaqa, is carried out like this: the sole of the feet is repeatedly - but not
vigorously - whipped with a stick, the pain it inflicts is excruciating and the foot
swells. To hide these traces of torture the prisoners are then made to jump up and
down in a puddle of water, or they apply yogurt-soaked compresses on their feet.
All traces disappear within a few days. At the time it was important to determine
whether someone had been subjected to this punishment. Professor Segrensen
examined the men, and one time a Kurd who decidedly seemed rather the worse
for wear caught his attention. His skin was calloused, but the sole of his feet looked
as smooth as a baby’s cheek. This was the clue that showed how the deed was
done. Segrensen and I had agreed to insist on examining the latest intakes as soon
as we set foot inside a prison. This is because these prisoners had just been
processed by the police stations and signs of torture would be easier to recognise.

The whole experience was nerve-wracking but also a highly interesting one. I
learned a lot, not from lawyers but from experts in the various branches of medical
science. I also had the Swiss psychiatrist Jacques Bernheim as my second vice-
president. And then there were external experts who brought their experience to
the Committee. These were often former prison wardens who were English and had
a vast experience. They knew how jails worked and what the main shortcomings to
look for were to be found. Basically, what it took to do the job was a zeal for trying
to work out things, for bringing evil out in the open. On one occasion, in a south-
eastern European country, we managed to discover a secret prison concealed
behind a false partition. We had a rough plan that some of the inmates had drawn
for us, but it was my own intransigent approach that carried the day. I said we
wouldn’t leave until the authorities removed this phony wall, and that’s how we
entered what was a clandestine place of detention with several cells. There was no
one left there to be found, for obvious reasons, but an English prison warden who
was with us identified the spots where prisoners had been held until very recently.
“How did you know?”, I asked him, and he answered, “body odour” implying that
he could perceive the lingering smell of the inmates’ sweat and urine. On this
occasion, I picked up a dark-coloured bandage that had served as a blindfold for a
prisoner. I wrote the date on it and took it away with me. I kept it so that I wouldn’t
forget.
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And what did you achieve at a formal and institutional level?

I believe that what we managed to do included some important things. I believe, for
example, that the very fact that some countries, under moral and psychological
pressure from the whole community of nations, are constrained to agree to a treaty
which for the first time in history allows a group of inspectors and independent
experts to visit the sancta sanctorum of power, which police stations and prisons
have come to represent, is already an achievement. If there is such a place where
Leviathan, the sovereign state, exercises the fullness of its might, it is in these
places that you will find it — in a petrified and impenetrable form — a concentration
of statehood itself. Let us take the example of a police station. I introduced myself
and said: “I want to see all the people that you arrested tonight. I will speak with
them and no one else should be present, do not presume to barge in, I must
interview them in private, with an interpreter only if I do not speak their language”.
What the Convention provides for is an extraordinary achievement, revolutionary
in nature. When we were preparing it, we knew that, in all likelihood, it would have
to go through a process involving the approval, and the ratification, of all states
and so we decided not to go over the top. We said among ourselves, let us find a
compromise, but let us set the bar high.

In 1986-87, agreement was found on the following formula: the experts and the
inspectors would write their reports on the basis of the assessments results.
However, their findings would not be made public because if a state knows that the
media can get hold of these documents as soon as they are published this state
will simply withdraw into its own national shell. What we arrange in this case is
that, as with the reports of the International Committee of the Red Cross, ours also
remain confidential. They are sent to party states, and they can do whatever they
wish with them, with the proviso, however, that should they publish the positive
part of the report as if to grant themselves a certification diploma in democracy,
the Committee is then free to publish the other parts. The only weapon at our
disposal against a state is that if it repeatedly fails to conform with the
recommendations contained in our reports, or if it declines to collaborate with the
inspectorate, the Committee against Torture may make a “public declaration”. This
was the compromise that we reached.

Later on, we tried to use all our wiles. When we began our first round of inspection,
which was in England, we told the authorities: “Look, we have done our visits and
here are our conclusions, including many criticisms. You'll receive a detailed report
from us”. We did find a basis for criticisms to be raised but not in police stations,
which are excellent, but in some prisons where we witnessed things that didn’t
seem to be at all right. “You are a great democracy: after we make our critical claims
and deliver our report to you, why don’t you publish it, with your own observations,
naturally, and your own counterclaims? You are under no obligation to do so, but
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it would be a fair gesture, an act of good will”. Their reply was: “we’ll consider it”.
After our side applied various amounts of pressure they gave in and published the
report in full, including a rebuttal which explained why they were not in complete
agreement with us.

What we had found in England was that conditions that were inhumane and
degrading did occur in several penal institutions that we visited near London and
in the north of England because of the combination of three factors: overcrowding,
lack of sanitary facilities and twenty-three-out-of-twenty-four -hour confinement
in cells. Up to seven inmates could be squeezed into Victorian-era facilities where
cells had been designed for a single occupant! The prisoners told me about the
bomb squad. They only had a single bucket to perform their bodily functions and,
as it was sometimes impossible to use because of so many cellmates, the prisoners
had to relieve themselves in a bit of paper that they would wrap in a plastic bag,
that was what they called the bomb, and they would throw this bomb out of the
window. It would then be picked up by squads of prisoners going around to clean
the yard the next morning. And that was England in the 1990s! Also criticised was
the lack of leisure time: the inmates had only one hour every day to get out of their
cell. This is another form of inhumane treatment.

There are cases of states that published their full reports, then?

We played out the card of the “English precedent” when we moved to France. There
was a Socialist government in place, and we received full cooperation from Prime
Minister Pierre Maurois. We were provided with a special permit which we exhibited
wherever we wanted to go and inspect premises. At the end of this process, we said:
“these are our criticisms, the English published the report we wrote. Why don’t you
do the same, you are a great democracy and transparency matters to you?” That’s
how the French, too, published their report and then, one at a time, so did the
other countries we had inspected. Turkey complied only recently. Even Russia,
which for a long time did not make the Committee reports public, eventually
relented. It is very gratifying, as well as important from an institutional point of
view, that states gradually give in when a great amount of pressure is brought to
bear on them and repudiate secrecy for an open-door policy, not only for a body of
inspectors, but to the world’s public opinion. Needless to say, the path is far from
being strewn with roses. Let it be clear that progress is limited by abuse, which is
always there, everywhere.

Was your experience as an inspector in Europe of use in your later career?

Oh yes! In 2004, when I was chairing the UN Commission investigating Darfur, I
was unshakable, and with determination I managed to visit on more than one
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occasion not only the great prison in Khartoum but also various detention centres,
both in Khartoum and in Darfur, almost all secret facilities operating under military
or secret-service management. We succeeded in gaining access to places not even
the Red Cross International Committee was aware of, and to speak with detainees
without hindrance, and to investigate all cases in which they had been subjected
to torture or inhumane or degrading punishment.

6.3 How can we free ourselves from torture?

Before we discuss how we can put an end to torture, which is widely practiced, could
we talk a little about what reasons there can be for opposing its use?

There are five essential reasons. First, torture is immoral because it violates the
principle that human dignity should be respected. Secondly, it is degrading
because it humiliates and demeans both the victim of torture and the torturer.
While on the subject of humiliation, I would like to remind you of the very fine
pages that Kant wrote in his 1797 Metaphysics of Morals on the moral degradation
of men who inflict inhumane punishments upon others. Thirdly, because it is
almost always of no use; and indeed, if the torture victim’s resistance is strong, no
secret will come out and no guilt will ever be admitted. I am reminded of two
examples. Tommaso Campanella underwent painful and debilitating
mistreatments at the hands of the Inquisitors but, when released, scoffed at his
tormentors to whom he had revealed or admitted nothing. Closer to us, Henri Alleg,
who was tortured by French paratroopers in Algeria but did not reveal the name of
his friends and fellow soldiers, eventually earning the respect of his torturers
because of his endurance.*? Fourthly, the practice of torture throws discredit on
the state the agents of which take part in torturing. Suffices to think about the
dramatic loss of credibility suffered by Bush’s America. Fifthly, in modern
democratic states, courts cannot admit the trial of evidence obtained on the basis
of confessions or admissions extracted under torture. In consequence, states
willing to try tortured defendants for crimes committed prior to their arrest is often
left without evidence, and must release the individuals involved, even though they
may have committed the most grievous offences. In this respect, I would like to
remind you of a certain case. In the US, following the 2008 decision of the Supreme
Court which eventually established that Guantanamo detainees could exercise
their rights of habeas corpus, that is to say that they could challenge the legality of
their detention, the US government lost no less than 37 out of 53 cases tried in
American courts before which the detainees had asserted that right. For the most
part, the rationale was that the state could not prove that the prisoners were
terrorists, given that evidence obtained at Guantanamo under torture was
inadmissible. In my view, the case of one of these defendants, Fahri Saeed bin

42 H. Alleg, La Question, Paris, Les Editions de Minuit, 1958; Italian translation: La tortura, Turin,
Einaudi, 1958.
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Mohammed, significantly stands out. Captured in Pakistan in 2001 and a member
of al-Qaida according to Washington, in November 2009 a US District Court judge
for the District of Columbia dismissed the American Government’s request finding
that the chief proofs against the detainee consisted in claims made against him by
another detainee, Binyam Ahmed Mohamed, who had been subjected to repeated
episodes of torture over two years in Pakistani and Moroccan jails at the United
States’ request. The District Court therefore ruled that the detainee be released
immediately.

To go back to Campanella, I would like to remind you what one of the torturers of
the Criminal Chamber, the Gran Corte della Vicaria, who had been called to Naples
for the purpose of torturing him, reported about him. Following torture sessions on
4 and 5 June 1601, the executioner had to carry the philosopher on his back as he
was incapable of walking on his own feet to move him from the torture chambers
to an ordinary prison cell. This man dictated an account of the philosopher’s
behaviour while he was carried away exhausted from his ordeal for the record of a
notary of the Gran Corte. At a certain point, even if debilitated, Campanella said to
the man: “What did they take me for? That I would prove such a damned stupid
ass? That I would speak out?”. You can find these minutes included in a fine
volume of documents edited by Luigi Firpo.43 Let us remember that when
Campanella uttered such words he had been under torture for no less than thirty-
six consecutive hours. However, he revealed nothing of what the prison authorities
wanted from him, pretending to be deranged (as you may recall, he was under trial
for heresy and rebellion). While we're on the subject, towards the end of his City of
the Sun, which he wrote in the following year while still in detention, Campanella
(clearly referring to his own case) re-affirms the uselessness of torture applied to
those physically and psychologically strong enough to resist it. In his words, “if
within forty hours of agony a man does not let go of what he has resolved should
not be said, then not even the stars, which bend us to their will by distant means,
will be able to bend his”.#* What this passage (which could at first sight appear
obscure were it not for its autobiographical reference) means, naturally, is that if a
man can resist forty hours of torture, he can also resist the influence of his stars,
which according to Campanella exercise their power upon the sensitive part of Man,
but not upon his rational part.

Should this point interest you, I will remind you that a century and a half later
Cesare Beccaria wrote the same thing in his Dei delitti e delle pene, a small book
that we should re-read on a daily basis, so topical it still is, so insightful,
penetrating, and fascinating from a literary point of view. Speaking of torture,
Beccaria wrote, “it is a confounding of all relations, to require that a man should
be both the accuser and the accused; and that pain should be the testing crucible

43 L. Firpo, Il supplizio di Tommaso Campanella. Narrazioni, Documenti, Verbali delle torture, Rome,
Salerno Editrice, 1985, p. 229-233.
44 T. Campanella, La Citta del Sole, edited by N. Bobbio, Turin, Einaudi, 1941, p. 112.
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of truth, as if truth dwelled in the muscles and sinews of a wretch”. Very fine words.
And Beccaria adds, “This is the surest method to absolve the most robust
scoundrels and for the feeble innocent to be condemned”.4> This was in the year
1764, and the young Milanese thinker had already stigmatised and anathematised
torture in conclusive fashion at the age of twenty-six.

Let us now move to our today and tomorrow. How do you envision the future in this
particular area of human rights?

Moving one step forward can often carry a cost, and sometimes the expense this
entails is enormous. For example, if we want to relieve the humiliating and
degrading treatments encountered in so many prisons, old ones must be
demolished and new ones built to increase the capacity of penal institutions. If,
however, we look at the historical context in aggregate, changes have occurred and
are currently occurring, even if the pace is measured. There is no immediate
solution, because it is not possible to close down a prison facility housing 1,500
inmates from one day to the next. It did happen with police stations, some of which
have disappeared overnight. I remember that once in Switzerland we asked for the
closure of one particular institution — the detention cells were appalling — and,
within twenty-four hours, the authorities closed it down. In retrospect, we must
acknowledge that progress is undeniable. We now have a Convention similar to the
European one at UN level. The truly epochal change is that today’s states feel that
they are under some form of supervision. In due course, I have no doubt, they will
attempt to evade oversight and criticism but, in the meantime, the principle of
interference has been introduced. From this point of view, Europe truly sets an
example. Let me explain.

As I see it, Europe has taken huge strides forward, as we are lucky enough to have
the 1950 European Convention of Human Rights which stipulates (Art. 3) that no
one may use torture, or inhumane, or degrading punishments. This rule, which is
identical to the UN Convention rule, even if it is much more concise and seemingly
modest, has already given rise to a very long series of judgments. In Europe, there
is a European Court of Human Rights, which sits in Strasbourg, and can rule on
any violation of human rights perpetrated in one of the forty-seven member states
of the Council of Europe, from Russia to Portugal, therefore including France, Italy,
Germany, Bulgaria, Poland, Romania, Turkey, and so on. The Court received Art.
3 and gradually transformed it into incisive and uncompromising legislation
through its creative input. Now, this is the point when I usually speak of a
particular case that demonstrates how this regulation has prohibited any member
state of the Council of Europe, say Italy, not only from practicing torture, or from
allowing its use, but also from extraditing an individual towards any state (non-
European) where he or she may be submitted to torture. This is truly amazing. The

45 C. Beccaria, Dei delitti e delle pene, edited by F. Venturi, Turin, Einaudi, 1965, p. 38.
114



rule prevents, therefore, “complicity”, so to speak, with torturers abroad. Thus, I
cannot extradite a person in custody, or accused of a crime, towards countries
such as Afghanistan, Iran, or Burma, if there is a risk that this person may be
tortured when they get there.

The case I was alluding to is Jens Soéring’s. It is the story of a German boy who had
gone to America where he had become engaged to a girl. The pair, it is not known
how, killed the girl’s parents, two American citizens. The girl was arrested and
Soring escaped to England where he was arrested. The Americans asked the
English to extradite the boy towards the United States, a move which in theory was
legitimate. According to the European Court, however, it was not possible. England,
even if an extradition treaty existed, could not extradite Séring towards the US
because he was liable to capital punishment there. The Americans answered that
they would issue a commitment not to request capital punishment. However, in
the opinion of the Court, the fact that the young German, who had committed
homicide of a most heinous nature against two elderly people would have risked
spending six years on death row which in itself constitutes an inhumane and
degrading form of punishment amounting to torture and therefore prohibited.

6.4 Is there an “ltalian situation”?

This country still does not recognise torture as a specific crime. In your view, however,
can we speak of cases of torture in Italy?

[ want to be absolutely clear. I have never visited Italian prisons or police premises
in an official capacity. The Strasbourg Committee approved a rule early on in its
period of activity that no Committee member may participate in visits and
inspections within the nation of which he or she was a citizen. This was done to
avoid influencing other members and experts. Through this, we were trying to
ensure that the highest possible degree of independence and impartiality could be
credited to each group of inspectors. As it happens, when later on the Committee
Report on a certain country is discussed and approved, often the members who are
nationals of this state do not dissent from the criticisms raised and are sometimes
far less lenient in their proposals. This shows that inspectors behave with the
utmost impartiality. In consequence, what I know of the Italian situation is based
on books and journals that [ have read, on reports from the Strasbourg Committee,
or from personal contacts with people who frequently visit and inspect penal or
police facilities. The picture that emerges is far from idyllic. Overcrowding,
deteriorating infrastructure, and a lack of work or recreation activities appear to
be frequent. It is my hope that sooner or later someone in government will start
working on a radical reform of our prison system.
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But has the Italian state ever been implicated?

It has. In 2000, the European Court condemned this country because a Sicilian
gentleman called Benedetto Labita, who had been accused of being a member of
the Mafia by a former affiliate turned informer in 1992 had been arrested and
transported to the island penitentiary of Pianosa, where he was subjected to truly
inhumane and degrading punishments for six months. The accused presented an
appeal and was not only acquitted because the evidence against him had been
unconvincing but also sought compensation from the Italian government
amounting to sixty million lire. Subsequently, Labita applied to the European Court
of Human Rights. The Court, however, was not in possession of unequivocal
evidence as to the treatment received by the accused, and it could not establish
whether the Italian prison authorities had inflicted torture on Labita. It was
mentioned, however, that since the Italian authorities had failed to conduct the
necessary investigations to ascertain whether Mr Labita’s statements were
accurate, a violation of Art. 3 had indeed occurred. A state, therefore, is not only
forbidden to use torture, extradite or expel a person towards a third-party state so
that he or she may be tortured but, no less, it is under sacrosanct obligations of a
procedural nature to conduct all inquiries necessary to confirm whether a person
claiming to have been the victim of torture has actually been subjected to torture.
This is an immense breakthrough.

However, in global terms, I would like to emphasise that a democratic state and the
conquest of human rights are never a once-and-for-all achievement. It is an
everyday struggle, in the sense that there can be lapses because of historical
circumstances, maybe linked to pockets of institutional violence, as it is clear that
among the apparatus of the state not all individuals are able to enjoy a full and
adult democratic education. All these circumstances conspire to explain how
events sometimes occur, as witnessed during the G8 Summit in Genoa in 2001. It
would appear in this case that some form of political endorsement in favour of
strong intervention against the demonstrators was provided by part of this
country’s ruling class. An additional consideration is that violent individuals willing
to ride roughshod over human rights do exist among the security forces. All the
petit-bourgeois policeman’s contempt for young people, ‘marginals’, or ear-ring
wearers, or even the vaguely hippy can surface. But as [ observe, what matters is
not so much that the events we witnessed might have been a throwback to
authoritarianism, but it is the reaction we have to behaviour of this kind that does.
A democratic state acts as such when it responds in a sane way to its own
regression. There has been a first trial in court, and it is important that people
talked about it, that public opinion was outraged and that we had a press reacting
in a stern manner to publish eloquent photographic coverage of the affair. Then
other judgments were handed down, even if in some cases charges were dismissed
because time had run out under the statute of limitations. What matters first and
foremost is that the events of Genoa remained isolated, as the security forces
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almost to a man realised that their behaviour should be patterned on democratic
principles and that, in the final analysis, the forces themselves end up paying for
such aberrations in terms of respect and credibility.
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CHAPTER SEVEN - Terrorism

7.1 Defining terrorism?

Terrorism is not a novel phenomenon, although in recent years it has become more
widespread, more dramatic and more dangerous than it used to be. However, many
claim that there is still no consensus definition of terrorism. Are you, too, of this
opinion?

At first blush it would seem that there is no room for disagreement: the perpetrators
of 11 September 2001, attack on the Twin Towers, or whoever planted bombs in
the London Underground in 2005, were terrorists. But if we review other incidents,
the consensus vanishes: how are we to define Iraqis who blew up a truck full of
Marines in Baghdad? Is it right to consider a terrorist Timothy McVeigh, the man
who bombed a government building in Oklahoma City which resulted in 168 dead
to “avenge” the killing of some members of a religious sect in Waco by federal
agents? And what about the Israeli soldier who opened fire on civilians in a Druze
village in the suburbs of Haifa in protest against Ariel Sharon’s decision to retreat
from the Gaza Strip? In other words, an acceptable and shared definition of who is
a “terrorist” currently appears rather complicated or, some would say, even
impossible.

However, I would contend that a generally accepted definition does exist — although
it has not translated into a set of legal instruments enshrined in an international
treaty. This is mainly because Arab nations insist on one exception: they hold that
freedom fighters’, whether against apartheid in South Africa or the Israeli
occupation of Palestine, cannot be considered terrorists even when they strike
civilians with acts of violence because their combat is justified by the end that they
pursue. For years, both the Arab League and the Islamic Conference have been
insisting on such a distinction. It is only recently that the Arab League has
recognised that violence against civilians constitutes terroristic activity, even if it
is carried out by ‘freedom fighters’, and this organisation continues to support
these struggles for national liberation. The Islamic Conference, on the other hand,
still holds a rigid position on the matter and has thwarted United Nations efforts
towards a general convention on terrorism for years. It accepts “war crimes”, but
not “terrorist acts”. It is likely that ‘war crime’ was the farthest it would go towards
accepting such concepts; indeed, speaking of ‘terrorism’ would have triggered the
immediate application of specific laws, such as regulations authorising the
investigation of upstream pro-terrorist activities like providing financial support,
setting up criminal gangs or organisations, and so on...

What viewpoints would you say are generally shared?
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A terrorist, to be considered as such, must commit a violent, criminal act (such as
homicide, mass killing, aircraft hijacking, kidnapping, and so forth) against
civilians or against military personnel not engaged in combat activities. A terrorist
is someone who commits such a criminal act either to spread terror amongst
civilian populations (the 7/7 London Underground bombings, the 2004 assault on
a Russian school in Beslan, or the Moscow theatre hostage-taking by Chechens in
2002, for example), or to coerce an international institution, or a non-state entity
(a multinational company, for instance) through criminal activities that force them
to act, or not to act, in any way whatsoever. This category would also include, for
instance, threatening to blow up a ministry or an embassy, or abducting a senior
executive of a multinational company for refusing to finance weapons demanded
by a guerrilla group. Most of the time, terrorists who carry out a violent act are
motivated by politics or ideology — not, therefore, by profit or revenge.

Thus, about the earlier examples I mentioned, the Iraqis who attack US Marines
deployed during the occupation of Iraq are not terrorists, as this is an assault that
targets military forces engaged in acts of war. Nonetheless, if they act without
openly bearing arms, and therefore not as legitimate combatants, their actions
amount to war crimes, and they are punishable for them. In Timothy McVeigh’s
case, rather, or in the Israeli soldier’s, it may be more appropriate to use the term
‘indiscriminate slaughter’, rather than ‘terrorist act’, because the context allows for
the possibility of revenge killing, or of a mentally-challenged individual acting out
in protest.

However, the political and diplomatic conversation on the definition of terrorism
was rekindled in 2011 by an interim decision of the Appeals Chamber of the Special
Tribunal for Lebanon. The Pre-Trial Judge, that is to say the judge who must
confirm or reject indictments presented by the Tribunal Prosecutor, requested the
Appeals Chamber to preliminarily clarify a series of points of law and, in particular,
to resolve whether only Lebanese Criminal Code rules should apply in matters of
terrorism there, or whether it was also possible to apply an international definition
of terrorism, supposing such a definition did exist. The Court was thus called upon
to establish, among other things, whether a general definition of terrorism existed
within general international law (that is to say in customary law, apart, therefore,
from how treaty law is understood). In an extensive decision document delivered
on 16 February 2011, the Court had to carry out an accurate examination of the
legal practices of the states, of the laws and jurisprudence under their respective
national authorities, of international treaties, and of all the relevant Declarations
of the UN General Assembly and of the Security Council. In conclusion of this
thorough review, the Court held that a general definition did exist, albeit limited to
peacetime terrorism, that is to say excluding periods of international or civil strife.
Such a definition hinges on the following points: first, that any criminal activity
(killing, wounding, abducting, and so forth) can be terroristic if intended to spread
terror, or to coerce an international or national entity into carrying out a certain
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act: secondly, that the act in question should have a transnational dimension, that
is to say, that it should implicate more than one state, or citizens from more than
a single state. In other terms, terrorist acts should not be confined to the territory
of a single state, or just involve citizens of a single state. The Red Brigades in Italy
or the terrorist attempts in Corsica against French rule would not, therefore, fit
this description because they remain within the bounds of domestic acts of terror.
This definition clearly does not require a political or ideological motivation for any
terroristic act. The only requirement is the presence of a mens rea underlying the
criminal act (homicide, grievous bodily harm, the seizing of a person, etc), together
with a specific intent to terrorise (by spreading terror, coercing the will of a national
or international authority).

I really believe that this decision, unanimous and well-argued, will recruit a certain
number of followers and gradually convince resolute opponents within the
international community who still support the counterclaim that no agreement as
yet exists on the concept of terrorism.

7.2 Terrorism and human rights

I get the impression that you, too, believe that terrorism exerts detrimental effects on
the human rights discussion...

I wonder whether one of the objectives of the 9/11 terrorists was not (and is not)
precisely that of dismantling the principle of respect for human rights even among
the democracies whose reaction, in effect, has been to ‘tighten the screws’ on these
rights. I have never thoroughly examined this phenomenon, but it seems to me that
terrorism in this new phase has yet to be understood in the fullest sense. When we
say that the causes of terrorism should be investigated and analysed, we are saying
something that matters. In the end, terrorism is a kind of epiphenomenon, as is
the onset of a high fever because viruses within the body have decompensated the
whole organism. [ would say that this is a deleterious disorder, a raging fever which
disturbs the lives of states and individuals and causes the death of the innocent.

There are some who attribute to religions a fundamental role in this phenomenon.
What are your thoughts on the subject?

As I see it, the truth of the matter lies further than religious fanaticism. Underlying
all this is the collision of two tectonic plates. The rich and developed countries on
the one hand and, on the other, pockets of poverty within the developed countries
and across the world, swathes of cultural backwardness, under-development, lack
of schooling, and therefore the predominance of religious creeds as the only hope
for influence. The 16-year-old who blows himself up - something is clearly not
working out for him — his motives are overshadowed by religious visions, a hatred
for Americans, the West, Israel... If that youth had grown up in a different culture,
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where children receive an education, are not illiterate, are taught values, first and
foremost to respect the dignity of the human person, he would not have ended up
killing himself believing that, awaiting him, was a paradise replete with beautiful
girls to pamper him. He will realise that it is not the case. Terrorism is basically
akin to a disease, and similar to the symptoms of a severe pathology. There was
once such a thing as colonialism, lest we forget, and a shameful thing it was, if we
look at it in a critical light. The rich countries which dominated other nations
certainly did not much care about training physicians, engineers, or university
professors but only about grasping natural resources — oil — for themselves, forging
alliances with the worst local dictators, corrupting them and taking advantage of
the situation. A strong sense of indignation arises when we think about what we
Europeans (and others) did. And we are now paying up the bill. Colonialism,
cultural backwardness, rampant illiteracy, the incapacity of the West to root out
corruption in these countries, to pass on these principles of public ethics which
have basically nurtured entire ruling classes in the states that we admire, such as
the Netherlands, Germany, France, and Great Britain. If we have failed to transmit
these positive values and have exploited these territories, we are now suffering the
consequences.

Moreover, these countries have no lack of natural riches while their people die of
starvation. A Somalian judge was telling me how the mansions of the rich in Third
World countries are far more lavish than their counterparts in the West... small
oases of outrageous wealth, while the majority of the people does not have anything
to live on. Furthermore, terrorist leaders — according to sociological and
psychological studies — in general do not come from poor backgrounds but belong
to the wealthy classes. They thrive on religious fanaticism, appear ignorant that
something else exists in the world, and that democracy, ethical principles,
mathematics, philosophy, poetry, and music exist. The day of reckoning has come,
after a century and more of mistakes on the part of western countries. Naturally,
the reaction against the injustices of the past is far from enlightened; on the
contrary, it is an aberration, a boy who kills himself and kills others...

7.3 Pitfalls of the “War on Terror”

Recently, there have been talks of a “war on terror”, a phrase that sounds more like
ideology than legal terminology. What problems has it caused for international law?

George W. Bush spoke of a war on terror in the aftermath of 9/11. It makes us
lawyers shiver when we hear this definition of war on terror which tampers with
the very concept of war. War, which we today call an internal and international
“armed conflict” is the armed violence of one state against another, or against a
group of rebels. “We are waging a war against terror”, Bush claimed. Why?
Fundamentally, because it served his purpose at a political and psychological level
to set off a series of mechanisms which would have otherwise failed to operate.
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However, these initiatives ended up curtailing the freedoms of US citizens in order
to deprive prisoners in Guantanamo and Abu Ghraib of their fundamental rights...
By declaring this “war on terror”, President Bush was in practice attempting a
political justification of a series of behaviours that the law prohibits absolutely, and
what is more, among other things, he was trying to justify a “manipulation” of the
1984 UN Convention against torture. Actually, the earliest attempt to adopt an
international convention against terrorism goes as far back as 1937! However,
there was probably never any actual intention to arrive at a resolution on this. Until
now, we have only seen some short- and medium-term responses. The short-term
sort of response has mostly taken on a repressive character: finding the guilty
party, punishment through tribunals, and the destruction of terrorist bases. Wider
international coordination, data and intelligence sharing, and putting in place
mechanisms to stop or prevent the funding of terrorists, as well as sanctions
against states that tolerate or support them, are contemplated for the medium
term. Following this course has yielded some results: several Arab nations now
accept that even the killing of Israeli civilians perpetrated by Palestinians were acts
of terrorism. Thinking of Libya and the Lockerbie disaster, moreover, sanctions
appear to have worked as well.

As I have already mentioned, an authentic response to terrorism may emerge from
political action aimed at a long-term perspective. This is because terrorism is a
perverse and fanatical answer to the basic problems of the international
community, such as the lagging pace of social, economic, and cultural development
among many Third World nations, the Palestinian question, or the failure to
respond to a people’s aspiration to independence (as in Chechnya). The only way
to defuse this whole situation is to muster the courage to tackle these issues.
Paradoxically, terrorists, like all extremists, in the end achieve the opposite of what
they were aiming at. If what they want is compelling the West, or at least the richest
nations, to invest resources in the struggle against poverty, fight hunger and
oppose cultural backwardness (or to make progress on the military occupation of
Palestine), it certainly will not be through terrorist methods that they will achieve
any of these goals. The reason is that rich nations are funnelling an increasing
amount of their human and financial resources into fighting terrorism, and this
specifically distracts these earmarks from tackling under-development.

7.4 1s it allowed to kill terrorists?

We will talk about the execution of Saddam Hussein. In that case there was at least
one trial, or rather the appearance of a trial according to numerous critics. But bin
Laden was killed without any trial. Although he was a dangerous terrorist, organizer
of very serious attacks throughout the world, was this in your opinion the right choice
to kill him instead of prosecuting him?

122



[ firmly believe that the United States is a great democracy with very good
institutions and that many American politicians and intellectuals have much to
teach us Europeans. But the killing of Osama bin Laden was a serious violation of
at least two of three fundamental ethical and legal principles. First of all, initial
information about his “courier” was acquired through torture, officially authorized
and never condemned, even by the highest authorities in the United States. The
rule that prohibits torture and never, ever justifies it, has become a «constitutional
principle» of the international community, and no one should be allowed to violate
it without being duly tried and punished. Curiously, Leon Panetta, at the time head
of the CIA and then Secretary of Defense, in 2008 condemned torture by observing
that it cannot be justified by national security reasons. Here’s what he wrote: “If
torture can stop the next terrorist attack, the next suicide bomber, then what’s
wrong with a little waterboarding or electric shock? The simple answer is the rule
of law. Our Constitution defines the rules that guide our nation. It was drafted by
those who looked around the world of the eighteenth century and saw persecution,
torture, and other crimes against humanity and believed that America could be
better than that. This new nation would recognize that every individual has an
inherent right to personal dignity, to justice, to freedom from cruel and unusual
punishment. We have preached these values to the world. We have made clear that
there are certain lines Americans will not cross because we respect the dignity of
every human being...We either believe in the dignity of the individual, the rule of
law, and the prohibition of cruel and unusual punishment, or we don’t. There is
no middle ground.”46

Then in February 2009, during a Senate hearing, he claimed that the simulated
drowning (waterboarding) was indeed illegal but, if he were appointed head of the
CIA, he would not punish those who committed it. Amazing! As you know,
waterboarding has been used 183 times (183!) against one of bin Laden’s most
important lieutenants, Khalid Shaikh Mohammed. What is even more surprising is
that the Americans now admit that this lieutenant, despite the horrible torture to
which he was subjected, never provided any important news and misled the CIA
about the identity of bin Laden’s “courier”. Confirmation of what Tommaso
Campanella said after being tortured, and which we have already touched upon.

I should also stress that, even if another detainee tortured in Guantanamo or a
secret detention facility run by the Americans abroad ends up revealing important
information, the torture that led to this information remains unlawful. Those who
have tortured must be punished even in those cases, to reaffirm the supreme value
of that prohibition. I do not believe that the fact of having obtained information can
or should constitute a mitigating factor. The offence consists in committing coercive
acts and cruel or inhuman acts against a person deprived of his liberty.

46 L. Panetta, No Torture, No Exception, 1 January 2008,
https:/ /washingtonmonthly.com/2008/01/01 /no-torture-no-exceptions-28/.
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The second violation by the Americans was to carry out a military operation in
Pakistani territory without the consent of that state: the sovereignty of Pakistan
was violated. But here Obama can invoke important grounds to explain that
behaviour. Islamabad had an obligation to the entire international community to
suppress terrorism and it did not do so. This obligation was reinforced by the
bilateral obligation towards the US to search for and arrest bin Laden, an obligation
which had as its “consideration” the delivery of a billion dollars each year to
Pakistan. By blatantly failing to fulfil this obligation for many years, Pakistan has
in a sense legitimized American remedial action. The US raid was a foreign “police
operation” and the fact that it was a “surgical” operation, very limited in time,
without casualties among Pakistani civilians, could perhaps justify this otherwise
illegitimate use of force. Moreover, the fact that Pakistan - at least initially -
refrained from protesting against this raid means that it implicitly admitted its own
faults (lawyers would speak of ex post consent or acquiescence to an unlawful act
of others).

The third violation which the United States deliberately committed concerns a
fundamental principle of legal culture. A democratic state cannot become a
murderer, except in two cases (I do not speak of a third hypothesis, the death
penalty, because it seems to me an institution which, although legal in States like
China and the United States, is so barbaric as to be morally illegitimate). The first
case where a State can legitimately use lethal force is that of the violence of actual
war. But there is no war between the US and al-Qaeda, neither international war
nor civil war; the US action against al-Qaida terrorist networks is only a sort of
police action which, if it intends to deploy at an international level, requires the
cooperation of law enforcement agencies of other states, since the US is not a
planetary policeman. In an international war, the enemy can be killed only on the
battlefield, not at home, except when he defends himself with weapons, shooting
and killing; if he is caught defenseless in his home, he must be captured and, if he
is suspected of having committed war crimes, tried.

The other case where the state can kill legally is when it must enforce legitimate
orders against people who deliberately evade arrest (for example, you can kill a
robber trying to escape by shooting at police officers trying to catch him). If a state
accuses a foreigner of serious crimes, it arrests him (or has him arrested abroad
by the local authorities) and prosecutes him. In bin Laden’s case, everything
suggests that the order was to kill him: he was unarmed; he had two weapons at
hand, but did nothing to take them — yet, the men facing him were armed to their
teeth. Here the ethical and legal principles are clear: to have them violated is
serious. Nonetheless, put yourself in Obama’s shoes: he knew that a trial, before a
US or international court, would last at least two years (between investigation, trial,
and sentencing), with bin Laden imprisoned. Obama must have thought of the
countless terrorist acts that Qaida would unleash on the world during such a trial.
And then: where to keep bin Laden, in Guantanamo, which he is trying to close as
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soon as possible, or in a prison on US territory, where none of the state authorities
would take him, for reasons of public order? And how to prevent bin Laden from
turning the courtroom into a political forum, as MiloSevi¢ and Karadzi¢ did in The
Hague? A trial would also have brought to light the collusion of the CIA with bin
Laden during the Soviet invasion of Afghanistan, as well as the ambiguous relations
of the CIA with former Sudanese intelligence chief Sala Gosh, once bin Laden’s
protector in Sudan. It would also have been a trial in which the presumption of
innocence of the accused would have been minimal and the final outcome a given.
Obama has thus opted for political opportunity against moral and legal values. This
does not justify its decision, but allows us to understand the reasons. The fact
remains that once again Realpolitik has trumped ethics and law.

Could one argue then that the Abbottabad operation is symptomatic of US foreign
policy, a symptom of the approach of that country to act as a planetary policeman?

[ would say so. This intervention raises a more general issue, relating to the action
of the United States in the international field. In the US, police authorities would
never torture, because it is forbidden, and any evidence obtained by such methods
would be worthless in a trial. In addition, the use of lethal weapons by law
enforcement is strictly regulated, and the “rule of law” requires that “extrajudicial
executions” cannot be committed. All these protections apply to US citizens or
foreigners who have committed a crime against an American citizen. But since 2001
the US has created both a legal and territorial limbo (Guantanamo) for alleged
foreign terrorists, including by allowing torture. And now they actually admit
“extrajudicial executions” with operations on foreign soil. It must therefore be asked
whether the United States considers that the “rule of law”, its supremacy, is valid
only within its own territory, losing its value in the field of international relations.
If so, we should seriously worry about the next moves of the planetary superpower,
now that it is still led by a man who, at least in words, says he believes in law and
justice.
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CHAPTER EIGHT — International Criminal Tribunals: Beyond Victors’ Justice

8.1 Why should there be an international system of justice?

As we earlier discussed, we saw that great hopes were raised in the sixties and
seventies, yet none of the last century’s promises were eventually fulfilled...

This is true. There were hopes of internationally enforcing obligations that would
be valid erga omnes. The objective was to create a body of regulations that would
curb the States’ inclination towards the use of military force, but in this new
system, of which the United Nations Organization became the lynchpin, gaps and
unmet purposes remained. Similarly, in the field of human rights (despite a
promising season in the aftermath of the Second World War), the margin between
internationally agreed standards and their practical implementation has remained
considerable. Not to put too fine a point on it, the translation of legal concepts into
everyday reality has been a failure.

There are two areas where more noticeable progress has been made. One is the
protection of human rights at regional level, and here the European Court of
Human Rights comes to mind, as we discussed earlier, but there are also, more
generally, the Council of Europe, and the Inter-American Court of Human Rights.
Another is the development of an international criminal justice system. In this
particular area, it would appear that the olden dream of putting an end to atrocities
without resorting to the traditional conduits — meaning the sovereign States — but
through the provision of realistic solutions, by prosecuting and punishing the
individual perpetrators of atrocities. Ad hoc tribunals were created during the
1990s which, however, dispensed, as they still do, a somehow ‘selective’ sort of
justice. Then came the moment of the International Criminal Court...

But why do we need an international criminal law system? Would the ordinary
system prove to be insufficient?

Crimes committed during episodes of wartime violence differ from common criminal
law offences such as homicide, armed robbery, theft, or rape. Those are attended
by two main circumstances that characterise them. In the first place, they are
crimes of an extreme severity and particular brutality, usually committed
collectively, and perpetrated on a large scale. Secondly, they are crimes that organs
of the State have committed (the military, who are State functionaries), that are
legitimised by the State, or in some way tolerated by it. Think, for instance, of war
crimes such as the execution of prisoners of war, the slaughter of civilians, or the
bombing of hospitals. Such crimes often involve the death of large numbers of
people, but they are not usually punished by the State of which the military
commander who lead, ordered, or committed them is a citizen. Now think of
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genocide. Genocide can also be perpetrated by groups of civilians but, in general,
it is part of a policy, of the way that the State, or the State authorities, conduct
themselves, and genocide can also occur because the State authorities themselves
have acquiesced to it. Thus, the implication of a State authority behind all this is
always there or, in periods of civil war, an organised armed formation is in
existence. Roling, the great Dutch jurist and judge whose memory I evoked in one
of our earlier chats, defined these crimes as expressing ‘system criminality’,
systemic criminality, or indeed collective crimes. This entails the individual
perpetrator who carries out the killing of people, or of a number of them with his
own hands, can feel certain of having his back covered, knowing that one way or
another the State will not punish him, or somehow endorse his crime, hence the
need for international justice. Baron Holbach, an Enlightenment thinker with a
deep sense of reality, used to define the law that governs the relationships between
States as “the morals of lunatics who impose limitations on their own madness”.
What [ mean to say is that international law is above all a system of “moral” rules
unsupported by an external coercive apparatus, or that receives scant support from
such a system in today’s context, and that it is addressing an audience of lunatics,
the States, and that it tends to bring an end to their senselessness.

To what extent can justice substitute revenge for damages received?

The experience has been, when serious crimes are left unpunished by public
institutions such as the law Courts, that the victims’ family members, colleagues,
or friends, and also people who are politically close to the victims, seek vengeance.
The most egregious case is that of the Armenians. As we already discussed,
following the massacre of the Armenians in 1915 in the Ottoman Empire, some
extraordinary Courts of law were created which failed, however, to try the political
leaders, if not in absentia. The ringleaders had fled abroad, many to Germany,
which was friendly to Turkey. The rise to power of Mustafa Kemal Atatiirk led to
the abolition of these special Courts in 1921 and, in 1923, the Treaty of Lausanne,
which replaced the 1920 Treaty of Sévres, granted an amnesty. It is hardly
surprising, therefore, that various Armenian ‘partisan’ groups meted out fjustice’
by summary execution, assassinating those Ottoman leaders whom they held
responsible for the slaughter. The first to be killed were two members of the
Triumvirate which had led the Ottoman Empire during the period of the massacre.
On 15 March 1921, former Interior Minister Talat Pasa was murdered in a Berlin
street; in July of the following year, Cemal Pasa, formerly Minister of the Navy, was
killed with his two bodyguards in Tbilisi, Georgia. The third Triumvir, Enver Pasa,
once Minister of War, died in battle at the hands of Bolshevik soldiers in Central
Asia.

After these three, four Ottoman leaders implicated in the extermination were
ordered to be hanged by Ataturk in 1926, but it was for plotting against the new
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regime. It seems self-evident to me that it is solely through the process of
international justice that revenge killing can be eliminated or prevented.
International justice, as opposed to vendetta, is impartial, and carries out a
dispassionate inquiry as to whether the charges laid against the alleged assassin
have any basis in law. It is thus able to offer the pledges of objectivity and equity
that the individual reaction of victims against their aggressors cannot provide.

Is the criminalisation of war justified? Modern law forbids wars of aggression, thus
the aggressor in such a setting becomes a criminal offender. Is this a position that
you can share?

Carl Schmitt inveighed against the “criminalisation of war” which began in the
1920s.47 He observed, for instance, that “the victors consider their superiority in
weaponry to be an indication of their justa causa, and declare the enemy to be a
criminal, because it is no longer possible to realise the concept of justus hostis. The
discriminatory construct of the enemy as a criminal and the attendant implication
of justa causa run parallel to the intensification of the means of destruction, and
the disorientation of theatres of war. Intensification of the technical means of
destruction opens the abyss of an equally destructive legal and moral
discrimination”.#8 This description of events that occurred during and following the
Second World War is quite significant. Schmitt fails to take into account the fact
that the “legal and moral discrimination” of Germany and the criminalisation of its
leaders, culminating in the Nuremberg Trials, had been forced upon the world by
Nazi barbarism. As the International Military Tribunal rightly upheld, it would have
been immoral not to punish the perpetrators, or the organisers who had planned
the war of aggression, the war crimes, the crimes against humanity, so many
crimes.

8.2 Who judges whom?

When a war ends, what is to be done with those responsible for war crimes or crimes
against humanity?

Several things can happen. When the leaders who issued the orders or gave their
backing to these crimes do not flee the country (as the German Emperor Wilhelm
II did after the First World War) or kill themselves (as happened to Goébbels,
Himmler and Hitler) the victors can respond by summarily executing the political
leader of the defeated State (as with Mussolini), or, as we noted, by seeking

47 Carl Schmitt, The Nomos of the Earth in the International Law of the Jus Publicum Europaneum,
Translated and annotated by G.L. Ulmen, New York, 2006, Telos Press Publishing, 275-80; 321-
322.

48 1d.., p. 321.
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vengeance. And who resorts to vengeance? all those to whom the criminal justice
system fails to offer satisfaction.

The converse of vengeance is amnesia, or rather, an amnesty, which is basically
what happened in Italy after the Second World War, in France with the Résistance,
or after the Algerian War. In the latter case, all the very serious crimes that both
sides had committed were cancelled by penal amnesty laws. In many cases,
however, trials were held before the whole nation as soon as peace was restored.
This is what happened, for example, to the leaders of the pro-Nazi Vichy Regime.
As early as 1944, Pierre Pucheu, the Minister of the Interior of the “French State”,
who had incautiously fallen into the hands of the Free French forces and had been
court-marshalled in Algeria by them. But the most famous and important trials
were those of Marshall Henri Philippe Pétain and Pierre Laval, respectively the
Vichy Head of State and his Prime Minister. However, both stood trial for high
treason, that is to say under ancient categories of criminal law, and not for war
crimes. Although Laval had committed heinous crimes in connection with the
persecution of the Jews (in 1943, he had organised the “French Revolutionary
Militia”, a pitiless persecutor of Jews and Résistants alike). He had also organised
the deportation to Germany of many young Frenchmen as slave labourers, but the
charges for which he was indicted were exclusively high treason and breach of State
security. His trial, however, was not a fair one, and inexorably concluded in a
speedy death sentence. As a tragic footnote, before he could be executed, Laval
attempted suicide by swallowing cyanide. Through ill luck, however, he failed in
his intent because part of the capsule had leaked, leaving him with severe burn
injuries. The authorities then ordered repeated gastric lavage and provided
treatment with all speed, so that the State could then execute him by firing squad.
The whole thing was appalling.

Some minor trials were also held, such as the Leipzig War Crime Trials, from 1921
onwards, when the Allied managed to prevail over the Germans to try some of their
military, but these were men of relatively inferior rank.

Thus, criminal law in matters of war violence has traditionally limited its response
to trials that States would hold against their adversaries or captured enemies
deemed responsible for war crimes. In consequence, these trials have two
peculiarities. They are exclusively used against the enemy’s military, never against
their own, and they target military personnel of middle-to-low ranks, such as
lieutenants, corporals, and privates. Traditionally, such have been the hallmarks
of the criminal justice response to crimes committed in wartime.

But can the international justice system intervene in times of active armed conflicts,
and when the belligerents commit yet another slaughter of the innocents? For
example, what could have been done to halt the Gaddafi-ordered massacres in Libya
in February 2011?
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The reaction of the international community to the revolutions in Tunisia, Egypt
and Libya is somewhat reminiscent of how it responded to the Former Yugoslavia’s
upheavals in 1992-93. In front of crimes as serious as those we are currently
witnessing in Libya, the UN, for the moment at least, is not in a position to adopt
effective sanctions. It appears even less able to impose respect for human rights
and democratic principles by applying any sort of pressure. It can only proclaim
that those responsible for the most grievous infringements of human rights should
be duly punished. It is what the Secretary-General and the UN Security Council as
well as the High Commissioner for Human Rights have been repeating these past
few days. For the time being, at least, the judicial way thus appears to remain in
favour among diplomats and politicians. It is a solution, however, that has the
additional drawbacks of failing short of stopping the atrocities with immediate
effect, and of materialising with ex post facto legal force, in the sense that the
massacres have already been perpetrated. At all events, who could, or should,
punish the guilty? And should this materialise, what criminal charges should be
brought against the accused when the time for trial comes?

Well, as regards the selection of judges called upon to give their opinion on what
did happen - and is still happening — in Libya, three options were in theory
available: one could have been to create ad hoc international Tribunals, another
could be to fall back on the national Courts of the States involved, and a third
solution (to be adopted at UN Security Council level) could be to submit the case of
the guilty to the International Criminal Court. I am bound to say that, from the
outset, it seemed that this last and third option would be difficult to achieve, as it
would require the assent of countries (such as China, Russia, and the US) that
have traditionally been hostile to the ICC, on political and ideological grounds. The
first option, which in this respect is not so dissimilar to one regarding the Criminal
Court in The Hague, offered the advantage of involving ad hoc, independent and
impartial judges who would not act for motives of revenge and who would have
provided considerable visibility on the international scene. But international
tribunals are very expensive affairs and are, moreover, bound to follow rather
lengthy procedures to avoid all suspicion of partiality as well as any infringement
of the fundamental rights of the accused. International tribunals are seldom
mentioned nowadays at the UN, or altogether avoided as a topic, because of the
disproportionate outlay they entail. This leaves us, therefore, with the domestic
Courts option, which is advantageous on two accounts: trials are held in the
country where the crimes have been committed, and the judicial structures are
already in place, even if sometimes corrupt practices and political interference may
tamper with these Courts. In spite of this, however, this is an option that remains
on the table as long as these national trials are not distorted into a “Night of the
Long Knives”-style showdown between rival factions, or themselves become the
motive for a blood feud to start. The option remains attractive, particularly if
mechanisms are put in place to ensure that the judges selected for these national
Courts were chosen for their integrity and competence. Furthermore, they should
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be joined by one or more international judges (possibly from Arab nations) whose
presence guarantees the impartiality of the bench. At the very least, their activity
should be monitored by observers nominated by the UN Secretary-General.

Having said this, I would like to add that it is a good thing that the UN Security
Council meeting of 26 February 2011 opted for the International Criminal Court
solution. It was certainly a fortunate choice.

But what is it exactly that we bring to trial? Is it conceivable to bring corrupt and
authoritarian political regimes to justice, together with their international networks
and supporters?

To the best of my judgement, this would be a mistake. Autocracies, dictatorships,
and the contempt for their own people that goes with their rule should not be
matters for the judge, but the concern of politicians: it is only through political
processes that political regime change can be brought about. As we have seen,
these can be free and legitimate elections, or popular risings, as in the case in
point, and this may be accompanied by more or less bloodshed. The business of
judges is to pass judgement on individuals, not on the policies of political parties
or groups, even if they are the wrong ones. Woe to the judge who has been given a
political role! Judges should only measure themselves against the criminal charges
levelled in the case under examination. In the present case, should the national
tribunals of Libya, Egypt, and Tunisia ever be tasked with judging these crimes,
they should only return a verdict on charges of arbitrary imprisonment, torture,
“forcible disappearance”, systematic infringement of freedom of speech, and the
merciless bombing of civilians. In a nutshell, these tribunals should only pass
sentence on the worst human rights abuse committed over the years by the leaders
and their accomplices.

I assume that your assessment of the decision of the Security Council against
Gaddafi is a positive one...

Yes, indeed. I was thrice pleasantly surprised by the Decision that the UN Security
Council adopted: the unusually brisk pace with which it was drafted, its
unanimous approval, and the wide range of sanctions levelled at Gaddafi and his
acolytes. Unfortunately, the formation of a multinational force such as had been
planned by the founding fathers of the UN Charter — translated into regulation in
this Charter in 1945 — never saw the light of day because of various disagreements
among the Great Powers. We must, therefore, be content with what was achieved
that time, which was no small feat. Among the set of sanctions applied under this
Decision (including an arms embargo, inspection rights on all shipping to and from
Libya, a travel ban, and the freezing of assets owned by the dictator, his family,
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and his collaborators). The decision to refer Gaddafi himself and the cases of all
those who were, or are, accessories to his crimes to the International Criminal
Court really stands out. The decision came as something of a surprise because the
strong opposition of the US, China and Russia to the Criminal Court is well-known.
In this case, however, robust and resolute pressure in favour of the Court solution
was exerted by the United Kingdom, France and Germany and played its part. Also
influential was the attitude of Libya’s Ambassador to the UN who, after distancing
himself from the dictatorship, explicitly embraced the recourse to The Hague.
President Obama as well took a firm stance against Gaddafi as a matter of principle,
which induced him to accept the “criminal Court remedy”, and to strongly solicit
the support of the two Powers opposed to the Court. As a result, a decision with
diverse and significant qualities came to be.

First of all, a mechanism of penal repression has been sprung. As the great
sociologist Emile Durkheim wrote in 1893, punishment serves not to take revenge,
but to protect society, in part because punishment reaffirms and strengthens our
collective ideals and sentiments. In such a case, the intervention of the judges can
also exert a deterrent effect, discouraging at least some of the dictator's followers
from perpetrating further crimes.%® The second good point of the decision is that it
narrows the focus of the Hague Prosecutor's investigation which regards only
events that took place after 15 February 2011 (when the repression began), to
ascertain whether they indeed constituted crimes against humanity. Thus, it is not
Gaddafi's dictatorial regime that is the subject-matter of the criminal proceedings,
but only the massacres that took place in its final days. A third point is that the
Hague Prosecutor’s investigations need not be limited to the misdeeds of the
dictator and his acolytes, mercenaries included, but he may further investigate
atrocities that the insurgents themselves may have committed. Finally, the
Decision puts pressure on the Prosecutor, who must report to the Security Council
within two months and every six months thereafter. Given the long meanderings
in which international criminal proceedings are often seen to lose their way, this
need for speed seems to me to be a welcome reminder.

All’s well that ends well, then? To be perfectly honest, there are still some shadowy
areas. Everyone knows that the United States under an Obama Administration are
firm believers in the international criminal justice system, albeit only as long as it
does not involve US citizens and, for this reason, they have remained aloof from
the International Criminal Court itself. For the US, consequently, the “two weights
and two measures” rule still obtains. The rule of law principle is upheld within the
United States, but it applies mostly to other States when the US sphere of
international influence is involved. Consistently with this attitude, the Decision of
the Security Council stipulates, upon request from the US, seconded by China and
Russia, as was to be expected, that in the case of citizens of States other than Libya

49 B, Durkheim, De la division du travail social (1893) [On the Division of Social Labour], 9th ed.,
Paris, Presses Universitaires de France, 1973, p. 53.
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being involved in the massacres (read: mercenaries), these individuals should not
be judged by the Court, but only by their respective nations, if these States (as is
the case of the US, China, Russia, and others) had not ratified the Statute of the
Criminal Court. What this means is that an American mercenary, or a Russian,
Chinese, Indian or Pakistani one, can only be tried by his own country’s justice
system whereas a French, Italian, German, British, etc, mercenary must be put on
trial before the Criminal Court because the aforementioned States have ratified the
Hague Court Statute. Quite apart from any divergence from the equipoise principle,
my principal objection is that there is no mechanism in place to check if],
subsequently, any of these States actually puts its own mercenaries on trial. Some
lack of clarity, therefore, remains and cannot be dismissed as yet by quoting the
old philistinism according to which “perfect is the enemy of good”.

Nevertheless, a question remains. Given that the international community can only
come up with a ‘fjudicial response’ to the very serious crises that have shaken, and
are still shaking, these countries, ought we accept such a ‘response’ merely because
it is the only one that the Great Powers and the UN could or would give us, or are we
correct in assuming that it has some intrinsic advantage? In other terms, is this
‘response’ of any use?

I would say it is of use. If you apply to a country’s Courts and their judges are not
corrupt or biased and the trials are fair, and if the unfailing principle of the
presumption of innocence is applied without restrictions, this will not only benefit
the victims (who will find some moral and psychological solace, and even some
financial consideration), but the whole international community as well when the
guilty are punished. And this is because a principle, already proclaimed in
Nuremberg and repeated on so many other occasions (against Pinochet, Milosevic,
Taylor, and Karadzic) will have been confirmed. This principle holds that today’s
political and military leaders are liable to be criminally charged for very serious
infringements of human rights, together with the people who carried out their
orders and their accomplices, be they Westerners, if that is the case. This also
applies when these violations have been perpetrated by individuals who were at the
time protected by those corrupt and authoritarian regimes. What I just described
also holds true, and with yet stronger arguments, for proceedings before the
International Criminal Court, which can guarantee impartiality, transparency, and
the full respect of the rights of the accused.

Let us go back to Libya for a moment. How do you rate the actions of the Coalition
forces against Gaddafi? Do you think that the UN gave them the right to overturn the
sitting dictatorship in Libya and to kill the dictator?

In the intervention of the allied forces in Libya, one of the crucial issues was the
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fate of the dictator: kill him, as some Western leaders wished, or just destroy his
armed forces? Work out his painless exit from the stage by negotiation, attempt to
procure him a safe-conduct guaranteeing his impunity just to put an end to the
war, as Berlusconi and subsequently Hillary Clinton favoured? I think we should
look for the answer among the Resolutions that the Security Council has so far
approved. Pursuant to Resolution 1973 (2011), the Security Council authorised
Member States intervention with force in Libya by acting “at a national level, or
through regional organisations or organisms” in order to adopt “all measures
necessary to protect civilians and areas populated by civilians”. These dispositions
could not be interpreted in a manner implying that killing Gaddafi was permitted.
What this meant, naturally, was that the destruction of Libyan missile batteries
and airplanes was legitimate, but also that all the means, military or otherwise
(armoured tanks, artillery, lines of communication, etc), that could have been used
by Gaddafi to harm the civilian population were also targeted. If the dictator
continued to order his troops to shoot his own defenceless citizens, the decision
could be taken to destroy the Libyan army headquarters. But more than that the
UN Resolution did not allow. The wish to move forward — regardless of cost — to kill
the dictator and thereby effect regime change may well be among the political
objectives of a State interested in Libyan oil and in toppling the current leadership.
But these are unauthorised goals per se, which the Security Council cannot even
deal with. I should also say that, under the Resolution we are discussing, the onus
of sparing civilian populations is very clearly and implicitly incumbent upon the
Allied Forces, and humanitarian law demands the same to apply to all the countries
participating in the intervention in Libya. Accordingly, the Danish pilots who
returned to base without firing a single shot for fear of killing civilians acted
correctly. I admit that Gaddafi subverted this safeguard intended for the protection
of the population with his highly criminal use of “human shields”, but we cannot
deny that it worked for him.

If Gaddafi cannot be physically eliminated, can the offer of a safe-conduct be made
in an attempt at a political solution allowing the dictator to go on living undisturbed
in a foreign country? A necessary prerequisite is that he should have a change of
heart and a wish to spare the Libyan people further suffering. However, apart from
this, is the thing feasible at all, or does the law prohibits such a thing? Well, for the
time being, granting such a safe-conduct is possible in order to allow the dictator
to reach a country willing to accept him, such as Zimbabwe, where Gaddafi may
go and live without hindrance. However, two problems remain, both as a result of
the previously adopted Security Council Resolution no. 1970 (2011) which provided
for the International Criminal Court to become involved. The first issue arises as
this Resolution forbade the transit or entry of the dictator through or into a UN
Member State. But this can be solved, it would be enough to make use of the special
procedure set forth under the same Resolution and providing for possible
exceptions to the ban. The other problem admits of no solution, as far as Gaddafi
himself is concerned. Should the Hague Prosecutor, as seems inevitable, piece

134



convincing evidence together regarding the direct complicity of Gaddafi himself in
serious crimes, and if the judges issue a warrant for his capture, the protection
afforded by the safe-conduct would vanish. Gaddafi will be forced to remain in the
country hosting him until his death in the hope that the regime in that country
continues to honour his safe-conduct and still refuses to join the Court in The
Hague. A decision of the Security Council suspending all legal proceedings for a
one-year period in the interest of peace would be of little avail. As a matter of fact,
this decision would require a vote in favour from the five Major Powers and a single
veto (from France, let us say) may thwart the whole process. And the protection
afforded by such a decision would remain precarious, to say the least.

Nevertheless, this is the first UN armed intervention for the protection of human
rights, and in this particular case for the human rights of civilians to be protected.
What could not be achieved in Kosovo’s case in 1999 has now become possible. Does
it represent an epochal breakthrough for the international community? Can we hope
that from now on the UN will react to severe and large-scale human right
infringements with the use of force?

Well, three considerations would now appear to be in order. The first is that the
Security Council actually authorises the use of armed force against a State rather
than resort to other measures with the character of sanctions when, in addition to
severe human rights violations, energy resources of primary concern to the Major
Powers are at stake, as occurred in Iraq in 1990 and as is happening in Libya right
now. However, it is regrettable that such a combination as a severe violation of
peace, human rights or democracy, together with oil, is necessary for the case to
be made at all. In second place, it has become usual to allow that precise goals are
left unspecified prior to armed intervention and, further, an ‘exit strategy’ is not
even put in place. Everything is left to improvisation and is up to a second phase
of the operations, also because of a humanitarian crisis which may arise. Thirdly,
more often than not, those with the most to lose remain civilians, and we must not
forget that in current wars ninety percent of victims are officially estimated to be
non-combatants.

8.3 Breakthroughs from Nuremberg and Tokyo

I understand that significant breakthroughs were also made in the aftermath of the
Second World War. In what way?

First of all, what happened in Nuremberg was that, for the first time, not just the
‘small fry’ but also the ‘big fish’ were up for punishment. For the first time, in
Nuremberg, the leadership of a State was brought before a criminal-law judge, and
there were ministers, a former Head of State (Karl Donitz, as Hitler’s successor,
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was formally the Head of State when he was arrested), the president of the National
Bank of the German Reich, Minister of Foreign Affairs Joachim von Ribbentrop, the
leaders of the propaganda machine. Even a man who had ‘merely’ been the editor-
in-chief of an antisemitic weekly for some twenty-odd years in print, Der Stiirmer,
was brought to trial — although he had not killed with his own hands, ordered or
endorsed the killing of any man, but because he had instigated and directed a
weekly journal that had spread the seed of this tremendous hatred of the Jews.
That man, Julius Streicher, was tried and sentenced to death. Thus, for the first
time in history, the law’s response was not focussed just on the lower echelons but
was targeting the highest leadership tier of the State. A later decision was to widen
the categories of what constituted inhumane treatment. Not only the perpetrators
of war crimes were targeted, but now the people who had infringed wartime
international rules, earlier called violations of the laws of war, and now known as
“norms of humanitarian law in armed conflicts” (norms protecting civilians,
prisoners of war, the sick, and so forth) were also prosecuted. Now those who had
committed atrocities that had been unregulated until then under international law
were also targets. Two new categories were being introduced: crimes against peace
(such as a war of aggression, or wars waged in breach of an international treaty
making provisions against starting a war) and crimes against humanity. This latter
category, in particular, had been deemed necessary to deal with the novel situation
created by Nazi crimes perpetrated not against enemies but against German
citizens. That this was a new development was very clearly emphasised by Colonel
Murray Bernays, an intelligent man who worked in the Pentagon, in a series of
memoranda addressed to Secretary of Defence Henry Lewis Stimson who then
passed them on to President Franklin D. Roosevelt, and later to Harry Truman after
Roosevelt’s death. This Colonel had noticed that, if they were tried under traditional
international law, some of the most heinous crimes committed by the Germans
who had just lost the war, such as the crimes perpetrated against German Jews,
would go unpunished.

The traditional law of armed conflicts, as a matter of fact, provided that war crimes
could only be committed against an enemy, whilst in the present case, for the first
time ever, a State had persecuted and killed its own citizens whose only guilt was
their Jewishness. Thus, a new criminal law category was created, its denomination
inspired by the great Polish-born British jurist Hersch Lauterpacht, who taught at
Cambridge and who was visited during the sessions of the Quadripartite London
Conference then at work on the Nuremberg Charter by Robert Jackson, a US
Supreme Court Justice and an active participant at that Conference. As Jackson
was in London for the negotiations, he journeyed to Cambridge to speak with this
great jurist who was a Jew of Polish extraction and who later joined the
International Court of Justice as a Judge. Professor Lauterpacht suggested the
definition of “crimes against humanity” because it was ultimately humankind as a
whole which these crimes targeted. The persecution of one ethnic, religious, or
racial group in fact represents a crime that wounds our entire humanity. From this
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moment, therefore, for the first time, two new categories, crimes against humanity
and crimes against peace, were introduced in addition to war crimes.

The actual decision was not an easy one to make, as the defendants’ lawyers
immediately pointed out that the introduction of new crimes was in breach of a
fundamental principle of modern criminal law: nullum crimen sine lege, meaning
that the retroactive application of criminal law was not to be contemplated.
According to this principle, no one can be punished for behaviour not considered
a crime in law at the time the offense was committed. The Tribunal countered by
saying that these crimes had in fact been punished since 1939, which was not the
whole truth. It also observed that the general nullum crimen sine lege norm was a
principle of justice which should yield to the fact that leaving horrendous behaviour
unpunished would be even more than an injustice — as these acts constituted
atrocities beyond what could be tolerated. Such a moral principle, according to the
Tribunal, should be superseded by a new norm applicable to cases in which it
would be immoral, and even more inhumane, to leave specific behaviours
unpunished. I find this principle to be one of justice, in the form in which it was
worked out at Nuremberg in 1946, even if today’s circumstances are different.

What is the crucial novelty brought by Nuremberg, in your opinion?

Nuremberg introduced, among other things, a very essential principle that we all
take nowadays for granted (albeit with some unfortunate exceptions), the principle
that the order of a superior does not constitute an exemption from responsibility,
which ought to be obvious. Adolf Eichmann, when tried before the District Court
of Jerusalem and later by the Supreme Court of Israel, said that he had basically
only been carrying out the orders of Hitler, to whom he had sworn an oath of
allegiance. It was Hitler who had given the order to deport hundreds of thousands
of Jews to concentration and death camps. The Court's response was that the order
of a superior does not exempt the subordinate from responsibility. An illicit order
engages the responsibility of both those who impart the order as well as of the
perpetrator who carries out the order.

But there is nothing obvious about this answer at all. It is not obvious because, in
the 1940s, American and British war manuals accepted the principle of respondeat
superior, according to which the responsibility for an order of a criminal nature lies
solely with one’s senior. A member of the military whose job it is to follow orders,
therefore, may on no account be held responsible. Somewhat late in the day, the
Americans and the British came to the realisation that such a principle — which
relieved the executant of a command of a criminal nature of any responsibility in
the act should be expunged from their military textbooks. The Germans, on the
other hand, could already refer to a very progressive norm that recognised the
responsibility of both the superior and the executant of the order. This was in
Article 47, Paragraph 2 of the German Criminal Code, which dates back to 1871,
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and the Supreme Court in Leipzig quite correctly referred to it in 1921. The
Germans were far more advanced than the Americans and the British in these
matters.

It is unfortunate that a rule enunciated in such rigorous terminology is not always
held to be valid today, at the insistence of the United States and as reflected in the
Statute of the International Criminal Court. In respect of war crimes, the Statute
says, responsibility is not automatic and attenuating circumstances should be
contemplated. This is an oddity. The Americans themselves had copied the
Nuremberg norm when they were working on the Statute establishing the Special
Tribunal for Iraq, and they had disregarded the regulations they themselves had
proposed in respect of the Rome Statute proposed to establish the International
Criminal Court. In other words, when it comes to meting punishment on an enemy,
an order from a superior is no excuse, but when “my” soldiers may be involved
some compromise becomes acceptable.

There were not only the Nuremberg Trials, but also the Tokyo Trials, of which we
hear and talk about far less often.

Yes, the Tokyo International Tribunal followed the tracks laid for the Nuremberg
Trials and prosecuted Japanese war criminals. Merits as well as shortcomings
ought to be attributed to Tokyo along with Nuremberg. Only the losing side was
brought to trial. However, various ministers ended up in the dock, the Minister of
War as well as officers of the General Staff of the Armed Forces. But not the
Emperor, because the Americans had come to realise that it was politically
dangerous and, quite rightly in my view, they did not put him on trial because the
Japanese considered him divine It is a shame that this point, that it was
inopportune to try the Emperor himself, was made after Hiroshima and Nagasaki
had occurred, as it had been brought to the attention of the Americans well ahead
of this catastrophe. The Japanese had previously made it known that they were
ready to capitulate, as long as the sacred person of the Emperor was respected. As
we all know, this fell on deaf American ears, and the efficacy of the two atomic
devices had to be tested.

The most glaring shortcoming of these tribunals is that they are not an expression
of the international community as such. It was a different case, on the other hand,
in 1993 and 1994, when the Tribunal for the Former Yugoslavia was created in The
Hague, and for Ruanda in Arusha, a small town in Tanzania. The distinction of
these tribunals is that they are truly international and that they truly respond to
the needs of the international community, being composed of individuals who have
nothing to do with the parties in conflict and, therefore, these Courts are not the
expression of the victor’s judgement against the vanquished. Subsequently, the
International Criminal Court was created and, in contrast with all these tribunals
(Nuremberg, Tokyo, the Former Yugoslavia and Ruanda) the ICC is not ad hoc, in
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the sense that it is not meant to pass sentence on crimes committed by certain
persons in a determined geographic area in relation to a particular conflict. In
theory, it is called upon to rule on conflicts and on crimes perpetrated in any part
of the world. In almost every part of the world, I should say, because not all of the
world’s countries have placed themselves under the jurisdiction of this Court. But
more about this later.

8.4 The work of the Tribunal for the Former Yugoslavia

In the 1990s came this new experience with the Tribunal for the Former Yugoslavia
in The Hague. How did you get there?

The roads of international justice are often paved with happy accident. Two months
had passed since | had informed our Ministers of Foreign Affairs and Justice that
I would not accept a new appointment to the Committee for the Prevention of
Torture. I received a telephone call from Giovanni Conso, the Minister of Justice,
who apprised me of the UN approval of the Statute of the International Criminal
Tribunal for the Former Yugoslavia (ICTY), and he enquired whether I had any
objection to the Italian Government putting my name forward for inclusion in the
shortlist of candidates. I answered that I could not find any objection, even if I
considered it unlikely that the UN General Assembly would vote for me. The subject
matter was attractive, and the experience promising and interesting. It was the end
of September 1993. The matter went ahead. I heard nothing further regarding how
the procedural aspects were unfolding. Fortunately for me, we had a very
pugnacious and confident Italian Ambassador to the United Nations in the person
of Francesco Paolo Fulci, a recent appointment who was willing to give a good
account of himself, proving that Italy counted for something in that skyscraper in
Turtle Bay. He backed my candidacy and so I came to be elected on the first vote
taken, which was quite a decent result. The Security Council had first made a
shortlist of candidates on the basis of competence, following which the General
Assembly was asked to select eleven out of these twenty-five names. Mine came up
among the eleven.

The Tribunal commenced its work and by a series of favourable circumstances I
came to be elected its President. The job immediately became a passion for me,
even if it was quite clear from the outset that this Tribunal was running the risk of
becoming purely pretextual for diplomats. For some, we were and ought to be a
smokescreen. In reality, some wanted to put across the message that something
had to be done about the ongoing slaughter. However, in the impossibility of acting
politically or militarily, the way ahead was paradiplomacy through the means of
setting up a tribunal. It was, classically, a mere fig leaf!

And this is so true that immediately after the first plenary session in The Hague,
on 17 November 1993, when we took our oath of office and I was elected President
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and the meeting was over, the other possible candidate for the presidency, the
authoritative and very experienced Australian Judge Sir Ninian Stephen said that
it was clear that we would not be able to function. We did not have a budget, a
courthouse, a permanent staff or secretaries, there were at most a few computers
and temporary headquarters with a monthly rental agreement! It was proposed
that we should all go home and wait for the UN to decide on some move.

I opposed this. We could not accept defeat from the start, I said, and for us this
was now a major challenge. My advice was for others to go home if they had to, but
[ was determined to remain in The Hague and set about the business of launching
this new institution. I remained alone, but undeterred. I found a suitable property,
it belonged to an insurance company which could lease us part of it as they were
moving elsewhere. And it is still the current Court building. I sought by any and all
means to buy the whole estate and, in the end, I made it. A few secretaries somehow
were found, lawyers from the Procurator’s Office joined us, but I was the only Judge
in residence. For one full year and a half, we carried on in these circumstances,
focusing on starting to organise our work. It was an opportunity that could not be
missed, and with some tenacity of purpose on my part it paid off and all started
with this early breakthrough.

Did anyone assist you in this lonely battle?

I have never forgotten one Sunday in January 1994, when Madeleine Albright was
transiting through The Hague on her way back from Bosnia. She was the Clinton
Administration’s American Ambassador to the United Nations, already a member
of the President’s Cabinet, and a frequently consulted adviser of his. She asked for
a meeting. The Ambassadress apologised for requesting to call on me as it was
Sunday. I replied that we did not mind in the least since ours was a seven-day work
week anyway. She came to visit me in our courthouse and was my guest for many
hours, which I felt was greatly encouraging. | am bound to say that without her
support things would never have even started to be set in motion. Madeleine
Albright recently wrote in her memoirs that among the UN Security Council’s fifteen
Ambassadors, she was the only one who actually had faith in the ICTY as a beacon
of hope. The rest did not even expect the Tribunal to come off the ground! It was
fortunate that the people whom she had met in The Hague were ready to commit
to the utmost. Thus, her support, as well as UN Secretary-General Boutros
Boutros-Ghali’s, proved to be decisive.

Boutros-Ghali came to see us during the month following her visit, in February,
and we organised a lunch in his honour. He asked me what our main difficulties
were, and I told him inter alia, that we still lacked a Prosecutor. This was on a
Friday, and he was on his way to Paris, where he would have spent some days on
an official visit. He gave me the telephone number of his hotel, urging me to call
him at any time at all, even during the night, if I managed to find someone to fill
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this sensitive post. We thought of the Australian who was Vice-Prosecutor, but he
was not the right person for the job. We did not make it on that weekend. I called
Boutros-Ghali in Paris, having to report that, for the time being, we did not have a
name to put forward to him. I spent the next month and a half on the telephone to
every part of the world, Latin America, Europe, the US, Africa... In the end, I found
a South African, Richard Goldstone, whom I ran to earth in Pretoria, on the
recommendation of a French judge who highly valued him. A week later, he
accepted to work with us, Boutros-Ghali promptly proposed his nomination to the
Security Council, and the motion was carried in double-quick time.

It was an incredible convergence of historical events, friends in high institutional
places and relationships built on personal esteem that made a difference in the
end. Take, for instance, the fact that Dutch Foreign Minister Peter Kooijman was
an old acquaintance of mine from the time I had worked on the Committee for the
Prevention of Torture. It mattered. Networks of appreciation and acquaintanceship
build themselves up and worked out well eventually. My commitment was
important to me not because of personal ambition but because, in the end, as I
have now told you many a time, international criminal justice is the most efficient
way of safeguarding the human rights. And our results also confirm this! Criminal
justice is truly a radical method to make sure that the perpetrators of severe and
extreme violations of these rights in the form of massacres, extermination,
deportations, crimes against humanity are actually punished. There was, as far as
I was concerned, far more than a superficial correlation between the activities of
the Tribunal and the pursuit of human rights. A further motivation for me was that
the creation of an international criminal tribunal was a major “challenge”. Making
it all work and in a timely and efficient manner was crucially important. Ours was
the first such attempt since Nuremberg. This is why it was ever so important to
send a new message to the international community. I kept telling myself, if we fail
now, this spells the death of international criminal justice; if we succeed, then
maybe the wheels of the system can be again set in motion. Personally speaking, it
was an extraordinary ‘adventure’ in ethics, intellectually and in practice.

But does the Tribunal for the Former Yugoslavia actually represent something new?

Yes, it does, Fortunately, the ICTY divested itself of many of Nuremberg’s
shortcomings. I have of course to admit that, similarly to Nuremberg, it is based
on the characteristic concept of ‘selective justice’, meaning that it only deals with
the perpetrators of crimes committed within the Former Yugoslavia (or in Ruanda,
as applies to the other such ad hoc Tribunal). This represents a major limitation
because in these cases justice is conditioned by historical circumstances, and
much hinges on the compliance of the States involved. However, while in
Nuremberg all that the Prosecutor had to do for evidence-taking was to use the
telephone, Germany being under occupation by the Allied Forces, whereas we, in
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The Hague, were all too aware that it was the Justice Ministry of a sovereign State
that answered on the other side of the line when we had to ask things like this,
“Will you let us arrest So-and-So?”, or “Can you hand over such and such a piece
of evidence?” Unlike what happened in Nuremberg, we were being confronted with
limitations, obstacles, mountains of it. All this notwithstanding, we made progress
and surmounted these hurdles piecemeal.

Part of the international public opinion, unfortunately, has been left with the
impression that this is another instance of “victor’s justice”. A case in point is Carla
Del Ponte, the ICTY Prosecutor from Switzerland, who lacked the resolve, or, at any
rate, who did not see fit, to bring charges, or initiate preliminary inquiries,
regarding war crimes alleged by Serbia to have been committed by NATO forces in
connection with the events of 1999. However, in Nuremberg, the four Prosecutors
and the Judges had been appointed by the four Powers on the winning side. In The
Hague, on the other hand, the composition of the Prosecutor’s Office was entirely
different and did not reflect the choices made by the Major Powers. Let it suffice to
prove my point that the Judges were elected by the UN General Assembly. An
attempt was made to set up an impartial sort of justice, and both the ICTY and the
ICTR (the International Criminal Tribunal for Ruanda) aimed at impartiality — and
impartial they were and still are — and in doing so both fully respected the rights of
the accused. From this point of view, we can say that this first legal landmark after
Nuremberg was a resounding success, all things considered, because it has made
the emergence of an international criminal law system possible. Let us hope that
this new branch of international law will have an even more incisive say in days to
come. There is a universality in posse in The Hague. Thus, in my view, and in spite
of the remaining grey areas which are there, and should not be dismissed, we are
living through very positive developments in the international community.
Remaining within the culture of human rights, an attempt has been made to check
the spread of violence and consequently to act as a brake on the worst human
rights abuse.

One of the merits of the Tribunal for the Former Yugoslavia is a judgment of great
import handed down as early as 2 October 1993 which remains fundamental as a
reference point. Until that time, it was claimed that war crimes could only be
committed in wars between nations, whereas in a domestic armed conflict — as if
rebels took arms against the central government in Italy — serious infringements of
humanitarian law such as the killing of civilians, the killing of captured individuals,
sexual violence against women, massacres, did not constitute war crimes. This
principle was universally accepted, even by the International Red Cross. The
Tribunal for the Former Yugoslavia established the absurdity of such a principle.
It is an absurdity that today, at a time when human rights have become
widespread, that such distinctions between international and national wars should
not be abolished. Why should we hold that the killing of a civilian is a war crime if
committed during an international war while it remains a common law offence if
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the conflict is a domestic or civil war casualty? Moreover, why should it be punished
by the winning side, that is to say by the very State that punishes rebels rising in
arms against its authority? Why do we not call it a war crime? Why do we not
punish it as such? The rape of a woman among the civilian population is a heinous
form of violence deserving punishment whether it is committed during an
international armed conflict or during civil war. In 1995, the ICTY first upheld a
fundamental principle which has almost become obvious. This is to show how a
Court can mark a turning point by widening the domain of definition of criminal
behaviour put in place against civilians, prisoners, the wounded and the sick
during the course of a civil war. It was an extremely important step.

What is your overall assessment, on that matter, of international criminal justice?

I shall try to summarise the limitations of the intervention of international criminal
justice against war violence. It has a deterrent effect, people will say, but, sadly,
this is not the case. The most bitter episode of my judicial career in The Hague
occurred when I was President of the ICTY in July 1995. Despite the facts that we
had been in activity since 17 November 1993, and that we had already made
sufficient progress, with having the Tribunal sitting, and even with a United
Nations Prison, the Srebrenica Massacre happened. We realised that we were
totally impotent, that the deterrent effect in which we believed was non-existent.
Applying international law does not have such a deterrent effect, we have to admit,
just as domestic criminal law also fails to deter, it may well be.

A further, major limitation of international as well as domestic criminal law is that
only a minority of culprits can receive punishment. There are hundreds of
thousands of perpetrators in a war, and not just the leaders but also the
perpetrators are held to be responsible. This is a serious issue that international
criminal justice must address. However, what it can do necessarily remains
selective. What is asked of international judges today is to be selective, but to aim
at the top echelon, because this is where the highest responsibility lies. It is not
always possible to punish the rapist, the participant in a massacre, the killer, the
abuser. That is why justice is limited. If you speak with the victims, they tell you
that they would like to see the rapist in the dock, they would like to see the man
who has murdered and butchered their son or their husband on trial. The victims
do not care if a MiloSevi¢, a Karadzic, or a Gotovina, or some other political or
military leader, have been targeted. All they want is to see the lowly soldier who
actually killed or raped their relative to be put on trial.

Trying to remain as impartial as possible is another merit as well. These trials are
in fact very fair because one of the fundamental points that inspires them is an
absolute respect for the accused. The rights of the defence are sacrosanct, to the
extent that MiloSevi¢ was allowed to quibble and cavil about all the rights he could
possibly avail himself of, because the trial was absolutely intended to be fair and
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unbiased. The outcome of this sort of trials, when the guilty are sentenced, is what
criminal lawyers call a retributive effect. The punishment, which is inflicted in
reaction to the grievous offence that has been committed, carries with it a very
potent effect of stigmatisation. In other words, it serves as a fingerpost for the
international community that certain leaders may have committed gruesome
atrocities when war violence was being used, not least while these leaders ordered,
planned, or condoned not so much war crimes as a genocide and crimes against
humanity.

Allow me to elaborate on this aspect of the ‘retributive effect as it matters a great
deal. The victims of such crimes do not only want to point the finger at their
tormentors and express the pain that they feel in a public manner. They also want
the person who stands accused of causing their suffering to receive an exemplary
guilty verdict. In addition, it is necessary to contrive a manner of “retribution” for
their pain, and this is mostly achieved through the undoubtedly excruciating
recounting of the facts: the killings, the ethnic cleansing, the mass rapes, the mass
murders... The model framework, if we want to call it that, is certainly the method
applied in South Africa following the end of apartheid, with the Truth and
Reconciliation Commission, despite the different contexts. The truth of the facts of
the case acts as a healing balm on the wounds of a terrible war.

First the arrest, and later the death, of Milosevié, followed by the capture of Karadzi¢
were sensational events which attracted the attention of the world’s public opinion.
How do see the application of this approach in these episodes?

Court trials in general, and the trials of those at the highest level of responsibility
in particular, can give a sense of appeasement to the victims by handing down
verdicts that re-establish the truth through the statement of the bare facts. Trials
can indeed also introduce an element of pacification. As Aeschylus shows,
undergoing trial can transform the Erinyes, the goddesses of curses and vengeance,
into the Eumenides, benevolent deities of reconciliation. The Erinyes — who are as
bothersome and relentless as horseflies — pursue Orestes because of the
horrendous crime that he has committed by murdering his mother Clytemnestra.
Orestes had tried to escape the torments of their wrath, but in vain. Only the
intervention of justice in the form of a trial before the Aeropagus in Athens, with
an even-tempered exposition of charges and a hearing of the arguments for the
defence, as well as a verdict, allowed the voices of the victims, symbolically
embodied as the threatening screams of the goddesses of retribution, to be turned
into restorative words of peace.

All these recent experiences of international justice at work seem to be focusing on
“personal responsibility”. What does this mean?
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It means bringing the serial perpetrators of severe infringements of rights before
judges, instead of allowing them to hide behind the shield of the State that they
served. We are talking about grievous violations of particular hatefulness such as
torture, crimes against humanity, genocide, war crimes, terrorist actions. This
approach seems to be more helpful, as I believe, than calling States into question
because it allows us to stigmatise criminal behaviours at a concrete level and
makes for a judicial policy which tends to favour victim compensation.

To make such a vision turn into something that is fully real we can identify five
points. First and foremost, make the action of the International Criminal Court
more effective. Next, assert the universal criminal jurisdiction of the Courts of the
individual States over the afore-cited violations. Thirdly, insist upon the fact that
no amnesty can possibly be granted for serious violations of human rights.
Fourthly, it is necessary that Europe should continue to set a good example. It is
necessary for the European Court of Human Rights to make even more explicit
what is often implicitly stated in its decisions. And lastly, there would be an
absolute necessity for setting up a Commission of Inquiry at the disposal of the
States, and to which private citizens may request a referral, with powers of
intervention wherever international crimes occur, for the purpose of gathering
evidence and to propose a venue for the trial of the alleged perpetrators.

Meanwhile, the United Nation Security Council has instituted Courts with limited,
assigned competences within narrow specificities to address particular
circumstances on which neither the national Courts nor the International Criminal
Court could effectively pass judgement. I am referring to the Special Court for
Sierra Leone, the Special Panels for Serious Crimes in Timor-Leste, the War Crimes
Chamber in the State Court of Bosnia and Herzegovina, the panels of international
judges and prosecutors in Kosovo, the Extraordinary Chambers in the Courts of
Cambodia, and the Special Tribunal for Lebanon. All these tailor-made instances
have nonetheless given rise to objections. Several Arab nations, for example, have
wondered about this interest in terrorist attacks from the years 2004 and 2005
when, on the other hand, nothing has been undertaken at international level
regarding recent warfare in southern Lebanon or in Gaza. But this lays within the
territory of political choice, on which judges may not encroach.

But can international criminal justice — represented by the ICC, for instance — actually
take the place of national tribunals to reduce the recourse to violence?

International justice is a complementary sort of justice in respect of that of nations,
which ought to make the first move, if for no other reason that it is able to gather
field evidence with greater ease. Another reason is that a national tribunal, even if
it often refrains from commenting on the involvement of the political and military
leadership, can at least bring to trial the perpetrators and those who played a
secondary part in those crimes. Unfortunately, in many countries, the criminal
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Courts are unable to act, often because of an excessive level of local political
control.

Regarding the question of how to approach the reconciliation of the exercise of a
universal criminal jurisdiction on the part of national Courts while respecting a
minimum of State sovereignty, an African Union - European Union Technical ad
hoc Expert Group on the Principle of Universal Jurisdiction has been set up.

Many criticisms have been levelled against international justice and a few of them
are not unfounded. There is, for instance, a not entirely implausible accusation
made by some African countries in regard of “double standards” in how we behave,
given that several Great Powers, such as the US, Russia and China, never adhered
to the treaty which instituted the ICC and can therefore avoid the obligation of
having to try their own citizens if they are involved in war crimes or in crimes
against humanity.

In your opinion, do international tribunals actually ‘do justice’? What has been
decided regarding the Srebrenica Genocide, for instance?

The Tribunal for the Former Yugoslavia has found the perpetrators of this genocide
to be guilty in several cases. Radovan Krsti¢, the Bosnian Serb commander, has
been sentenced to thirty-five years’ imprisonment, for instance. The Tribunal is
judging Karadzi¢ as we speak. Even the International Court of Justice has ruled in
the case of Srebrenica, in the context of a dispute that arose between Bosnia-
Herzegovina and Serbia. However, I ought to say that even if I find it a positive
development that, for the first time, an international tribunal which is not a
criminal Court in terms of reference has come to a ruling on genocide, the judgment
handed down by the International Court of Justice on the Srebrenica Genocide
belongs to the kind of judgments awarded as a sop to all and sundry while leaving
things standing as they are. It did not fall within the remit of the Court to ascertain
whether the individual perpetrators of this particular genocide were liable under
criminal law, for this was incumbent on the International Tribunal for the Former
Yugoslavia. The Court, which settles controversies between States, had to assess
the “collective responsibility” of one State. Did Serbia, which Bosnia accused of
being responsible for the massacre, actually give the orders and plan it all? The
Court found that it was indeed the case that a genocide had been committed,
although Serbia was not responsible for it under international law.

In the Court’s opinion, the Bosnian Serb commanders guilty of this genocide, those
Mladic¢ and Krsti¢ and people like them were not formal organs’ of Serbia, nor had
they received instructions from Belgrade and, therefore, they were not even ‘de facto
organs’ of Serbia. Serbia cannot be held responsible for the Srebrenica Genocide,
even if it paid a stipend to Mladi¢ and his ilk, besides providing them with financial
and military assistance. According to the Court’s ruling, Belgrade is not even guilty
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of complicity, in spite of the considerable influence it wielded on Mladic¢, because it
did not know, at the time of the genocide, that this crime was being committed,;
besides, it is not known if Belgrade was continuing to provide support to Mladic¢ et
al. at the time of the massacre.

It cannot be said that Serbia won. The Court, having ‘acquitted’ Serbia of the main
criminal act, threw a sop to Bosnia. It did that by asserting that the slaughter in
Srebrenica showed all the hallmarks of a genocide. This was nothing new, since
the Tribunal for the Former Yugoslavia had said the same thing several times, but
the repetition this time is from an authoritative source. Furthermore, Serbia would
have violated regulations regarding genocide because it did not prevent the
slaughter (it had the means to do so, the judges asserted) and because it
subsequently failed to assist the Tribunal for the Former Yugoslavia in the matter
of arresting Mladi¢ whom everyone knows to be hiding in Serbia.

The whole affair impresses me as a case of ‘bothsiding’. The Court had recourse to
legal formalism to achieve this. In order to determine if Mladi¢ had acted on behalf
of Belgrade when planning and carrying out this genocide, the Court required proof
that Belgrade had “sent” him specific “orders” to commit genocide. It should be
obvious that such instructions will never be found. Was it not enough to prove that
Mladi¢ and the entire Bosnian Serbian military leadership were paid and assisted
financially by Belgrade? Or that they had ties, and were working hand in glove,
with the political and military rulers of Serbia?

I am also baffled by something else, as to why it is claimed that Serbia is
responsible for failing to prevent the genocide because it was known that the
likelihood of genocidal acts being committed was very high at the time and yet that
it did nothing to stop them. Next, though, it is excluded that Belgrade was guilty of
complicity because “it has not been proven” that the intent to commit genocidal
acts in Srebrenica “had been brought to the attention of the Belgrade authorities”.
This claim is surprising. The massacre had been precisely prepared and lasted for
six days, from 13 to 19 July 2005. Can it be credited that the authorities in
Belgrade were in the dark regarding this when news of the ongoing slaughter was
making headlines in every newspaper in the world? It appears more plausible that
MiloSevic was informed of what was happening, as much as it is clear that military,
financial and political assistance to Mladi¢ had not been withdrawn even during
these few days. At any rate, one can become an accomplice in a breach of the law,
even if all what one does is not to move a finger in order to prevent the deed while
having the power and a duty to stop a criminal act.

8.5 The trial and death of Saddam Hussein
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Another issue concerning the organs of international justice. The trial of Saddam
Hussein, and his death sentence, have attracted much debate. Many, including
yourself, have expressed criticisms of this "hasty” method. Was it really a step
backwards?

Already at the time of the Gulf War, in 1991, in reaction to the Iraqi invasion of
Kuwait, the European Community (then made up of 12 countries) asked the UN to
try the President of Iraq before an international Court for violating the 1948
Convention against genocide, which Baghdad had ratified in 1959. But Saddam
was nowhere to be found and nothing came of it, because a trial for serious
violations of international law would have made no sense in absentia. Had a
conviction been secured without the accused in the court chamber, its meaning
would have been purely a moot point.

Saddam was finally captured in December 2003, when the circumstances were
completely altered. Iraq had lost the war and was under military occupation.
President Bush was quick to express his hope that the Iraqis themselves would try
the dictator, knowing full well that the conclusion would be a death sentence,
which no international Court is in a position to hand down. The United States itself,
when it came to establishing the Tribunals for the former Yugoslavia, or for
Rwanda, or Sierra Leone, approved a ban on capital punishment. There was
another contradiction in the position of British Prime Minister Tony Blair who -
despite having ratified the European Convention and the Protocol on the death
penalty — had deferred to the decision of the Iraqi Court. There were also
contradictions in respect of the procedures followed. It is a matter of common
knowledge that the Iraqi Special Court was strictly under Washington’s controlling
influence. Not only that, but the attribution to Saddam Hussein of rights recognized
under the Geneva Convention were being presented by the United States as a
"concession", whereas it was a right of the accused who, as the leader of a defeated
army, had thus the right to be considered a prisoner of war, and was in
consequence fully entitled to the protection afforded him under Geneva.

Of course, this trial was intended to document heinous crimes, unknown to most
Iraqis, as well as to offer a modicum of vindictive compensation to the families of
the victims. But the United States was also pursuing other objectives. One was to
legitimize the new government it supported politically and to put the former dictator
on display with all his weaknesses as a man, humiliating him in public. A
procedural rule was even changed specifically so that Saddam could not conduct
his own defence, a request that was not denied to MiloSevic¢ in The Hague. In short,
if it was certainly right to try Saddam Hussein, it was not right to do so under the
influence of the "Nuremberg Syndrome". And it was blatantly a giant backward
step, the Court was exclusively national in composition, only Iraqi judges carefully
vetted by the occupant were allowed (in fairness, many of us international criminal
lawyers proposed to include some judges from other Arab nations, but it was
rejected), it was a ‘special Court’, virtually ad personam, judicial inquiry being
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strictly limited to the time from Saddam's rise to power to the official end of the
hostilities, thus excluding the period when the Iraqi leader was captured, what
happened afterwards, and the entire military occupation.

8.6 Crimes in Irag and Afghanistan

The man in the street often wonders if justice applies only to the vanquished and the
weak. For example, what has been done in relation to the crimes of torture committed
by the United States in Iraq and Afghanistan? Who is really responsible, the
perpetrators or their leaders who do the planning and give the orders?

First and foremost, there is a problem with the documentation of the case.
Unsurprisingly, press reports cannot be considered trustworthy. Major General
Antonio Taguba's classified report on the abuse of Iraqi prisoners commissioned in
January 2004 by the most senior officer of U.S. forces in Iraq, Lieutenant General
Ricardo Sanchez, and later made public, clearly shows that the U.S. military also
includes first-class officers who are aware of their responsibilities. The report is
thorough, and the Major General does not mince words. He identifies some of the
offenders and suggests various punishments. Giving their names and surnames,
he tells of three soldiers who refused to participate in acts of torture and reported
what had occurred to their superiors. Yet that report is somehow remiss, perhaps
because Taguba could not exceed the narrow remit of his mandate. In fact, what
he does is merely pointing the finger at some low-ranking personnel, the prison
commander, and some mid-ranking officers, as guilty of acts of torture. On the
other hand, the fact that their use of torture was systematic did not lead the report
to arrive at the logical consequence of that finding, which is the possibility that the
high command, right up to its highest echelon, can be held accountable. What they
in fact did was to unlawfully connive at a widespread and organized practice of
abuse, intervening only when it had become clear to them that public opinion
would find out. When the first trial came to be held and low-ranking personnel
were referred to a court-martial, the intention appeared to be that only the rank
and file would be prosecuted. In addition, the crimes of which that soldier was
charged carried a maximum sentence of one year’s imprisonment, some pecuniary
penalties, and a dishonourable discharge. This was a confirmation for me that
lancing this abscess of bubonic proportions was not actually on the agenda.

The relevant offences in connection with events that occurred in Iraq and
Afghanistan are war crimes and crimes against humanity. They were committed
both by Iraqi insurgents and, in the case of Afghanistan, by the Taliban, as well as
by the armed services of the Western Powers stationed in these two countries. If we
want to explain for what offences US military personnel from the lowest to the
highest ranks ought to have been prosecuted, the charge qualifies as that of severe
abuse and torture of prisoners of war, which constitutes a special category of war
crimes under the heading of "serious violations of the Geneva Conventions”. It
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follows that not only the United States, but any State in the world, is competent to
judge these cases and, in fact, it becomes an obligation to do so. Should, for
example, a person so accused come to enter the jurisdiction of Italy, France,
Germany, or Russia, these States would be bound to proceed against this person
if the accused had not already been properly tried in an American Court. In other
words, there is a universal criminal jurisdiction for offences of this seriousness.
The US, therefore, has every interest to bring its own military before its own courts-
martial, and to judge them for these "serious infractions", if they do not want the
Courts of other States to try them sooner or later. But this goes even further. The
systematic and intentional character of these atrocities, confirmed by the
authoritative testimony of the International Committee of the Red Cross, means
that they concurrently fall within the purview of “crimes against humanity”, that is
to say, of “very serious violations of the dignity of the human person”, having been
perpetrated on a large scale with a systematic approach. These crimes, which can
be punished with rather harsh sentences, always carry the implication of the
leadership’s involvement as well. In fact, if they are not perpetrated on direct orders
from the leaders themselves, the leadership’s connivance or tacit consent is at least
implied. The fact that it is not only the actual perpetrators of the acts of torture,
but also their superiors, not excluding the highest level of leadership, can be held
responsible (provided that it can be demonstrated that they did nothing to prevent
or, once they knew, to put a stop to the crimes and punish those guilty of
committing them) also proceeds from the premise of the criminal responsibility of
superiors.

This concept was introduced in 1946 by the Americans themselves, when they
sentenced to death Japanese Lieutenant General Tomoyuki Yamashita, who had
been found guilty of failing to prevent his troops from committing atrocities against
civilians and prisoners of war in the Philippines. In that case, one of the most
eminent justices of the American Supreme Court, to which Yamashita had
appealed, reminded his colleagues in the majority that the concept of the criminal
responsibility of superiors could one day backfire on the Americans themselves...
The top echelons, therefore, incur quite a risk. It will now be difficult for them to
hide their responsibility and escape justice. All the more so since their underlings
are likely to enter the plea before a court-martial that they were merely following
orders, or at least that they were acting with the consent of their superiors. A
‘superior orders’ plea will certainly not translate into an exemption from
responsibility for these soldiers. What the trials against the Nazis have clarified for
us is that a subordinate cannot exonerate himself by saying that he committed a
crime because a superior officer had ordered him to act as he did. But if these
soldiers can prove that they had acted under orders, or with the endorsement of
their superiors, the consequence will be that the American military and political
leaderships will no longer be able to deny their involvement in the same criminal
activities.
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I do not believe that the United States will have the courage to prosecute, without
regard for rank, all those who, at various levels, are responsible for these atrocities.
But if they in this manner fail to prosecute and are content with half-measures
availing only to mislead us, they will only bring on further discredit to themselves
in the Arab world’s court of public opinion, and in many other parts of the world
as well, irreparably.

The crimes perpetrated in Iraq offend the dignity of the human person, as President
Bush himself has admitted. They transcend Iraq and the United States and involve
the entire international community. Every State, every individual, must resent the
transgression embodied in those crimes. The Geneva Conventions prescribe that
each Contracting State has the right, and the obligation, to require compliance with
them from any other State. Why does Italy not advocate this necessity to protect
human dignity and invite all members of the European Union to formally demand
that the President of the United States adequately punish all those found guilty,
whatever their rank or position in the State apparatus?

8.7 The long-delayed trials of the Khmer Rouge

How come trials are being held today in Cambodia for crimes that were committed
thirty years ago? Why is a trial currently under way in Germany against a German
officer who committed atrocities in Italy towards the end of the Second World War?
And why did Spanish and French judges recently issue warrants for the arrest of
Rwandan leaders accused of committing crimes in 199472

After so much time has passed, managing a criminal trial becomes very difficult.
We still have physical evidence of the massacres (such as mass graves), relevantly,
but it has become increasingly difficult to connect this evidence with an individual
and attribute the criminal responsibility of the occurrence to this person.
Testimonial evidence is limited, and the witnesses are not very reliable, as their
memories have become blurred. In addition, these trials, especially in an
international setting as the one against the Khmer Rouge, are very expensive.

But — we must be quite clear on this point — this is not a question of a wish for
revenge, or obstinacy, directed against elderly people so that they may have to live
out their final years in a prison cell. It is the necessity of memory which requires
that we should hold these trials. It is necessary that the communities in which
those atrocities were committed do not forget. The memory of these tragedies in
which so many suffered is above all a moral duty. As French philosopher Vladimir
Yankelevich wrote, " (...) to forget the gigantic crimes against humanity is to commit
a new crime against humanity (...). The past needs to be helped, to be reminded to
the forgetful, the superficial, the indifferent; it needs our celebrations to save it
from nothingness: the past needs our memory." To keep memory alive by holding
trials against the alleged perpetrators of very serious crimes also serves a
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documentation process, through the meticulous collection of evidence, the cross-
examination of witnesses and the scrupulous evaluation of the facts of the case,
regarding what really happened, for criminal trials must above all ascertain who is
guilty and who is innocent, but in doing so they also write down history.

Let us be clear about it, stigmatizing the conduct of the guilty in public and before
the whole international community goes hand in hand with the pursuit of such a
goal. What matters most is that the guilty party knows that he has been “singled
out” by the communities whose fundamental values he has offended and that these
communities acknowledge him as a reprobate unworthy of the enjoyment of civil
coexistence. Whether he should suffer in jail is irrelevant, a modern democratic
State has (or should have) surmounted the “eye-for-eye, tooth-for-tooth” principle
of an archaic age; it should not inflict physical pain, even on those who have caused
suffering, so much suffering, on others in years now distant. It is enough for the
perpetrator of unspeakable crimes to experience the anguish of guilt and to know
that he is considered to be a pariah by civil society as a whole.

I would also like to remind you in this regard of the very wise words delivered on
11 December 1957 by Bert Roling, the great Dutch jurist and judge, as delegate of
the Netherlands to the General Assembly of the United Nations (the draft code on
crimes against the peace and security of humanity was then being discussed): "The
essential purpose and function of criminal law," he said, "is not to punish a criminal
from time to time. The true function of criminal law is to consolidate and strengthen
public morality."

Under what conditions can justice contribute to memory?

First of all, it must be impartial, independent, and fair. Secondly, retributive justice
must go together with "reconciliation" justice, which promotes peace of mind while
concurrently seeking to elucidate the persecutors’ motives, the historical and social
causes inducing them to commit collective crimes in societies torn apart by deep-
rooted strife. This clarification — which clearly does not entail a justification — is
also necessary because, as the well-known Bulgarian-French intellectual Tzvetan
Todorov rephrased some time ago, when he said that torturers were no monsters,
but ordinary men turned into criminals as a result of numerous personal and
objective factors. If each of us can become a persecutor under certain conditions,
we ought to understand the mechanisms that can lead us to turn round our
humanity into inhumanity.

In spite of many difficulties, the Cambodian Extraordinary Chambers in the Courts
of Cambodia, where these proceedings are taking place, have so far appeared to be
fair, impartial, and rather efficient. With regard to reconciliation, some non-
governmental organizations in particular have effectively stepped in; in particular,
the Documentation Centre of Cambodia in Phnom Penh has collected a large body
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of material, investigated the social, political, and ideological motivations of the
Khmer Rouge, ensuring that the public is kept up to date and aware of the evils of
the 1975-1979 years. Thus, the groundwork has been laid. Retributive justice, and
“reconciliation” justice have been made to set fruit. The first defendant to be tried,
‘Comrade Duch’, was sentenced to thirty-five years’ imprisonment for crimes
against humanity and serious infringements of the Geneva Conventions on 26 July
2010. Between 1975 and 1979, Comrade Duch was chief of a “security centre” in
which Cambodians considered by the Communist Party of Kampuchea to be
“enemies of Democratic Kampuchea” were interrogated, tortured and detained (and
then often summarily executed).

8.8 Is the Special Tribunal for Lebanon a new way to fight terrorism?

The latest international criminal tribunal to be set up was the Special Tribunal for
Lebanon, and you are its presiding Judge. Was it worth it to create a costly
international tribunal to combat Middle Eastern terrorism?

I think so, yes. You see, assassination has been for many a year one of the means
used in political contentions in Lebanon. Quite a few leaders have been murdered,
but no one has ever been tried and punished for it. It was necessary to put the
brakes on the practice and setting up the Tribunal has been a positive step in that
direction. Everything hinges upon the way in which the Tribunal will handle its
duties, naturally. If it succeeds in fulfilling its mandate with diligence, and in
actually delivering justice, it will mark a turning point in Middle Eastern politics.
In such a case, it will be also become possible to claim, in a part of the world hostile
to international justice, that political crime does not pay, and that international
justice can be a fair and reasonable answer to assassination. It would be a healthy
lesson in democracy and transparency.

This is the first international tribunal to tackle terrorism. Until now, States have
been reluctant to deal with this extreme phenomenon by involving international
justice. It used to be held that the best answer to it was by using repression which
can only be delivered at State level. Every State, possibly through cooperation with
other States, using its secret services and “intelligence channels”, should see to it
that terrorists are tracked down, arrested, and brought to trial, using the usual
investigative and punitive methods of the State. International institutions were
deemed unreliable and inefficient. This was (and perhaps still is) the attitude of the
United States, and it has spread to quite a few other countries.

When, in the aftermath of the terrorist act of 14 February 2005, a decision was
made to set up an International Tribunal, many thought that the circumstance
that Hariri happened to have been an influential billionaire and a personal friend
of Jacques Chirac, the President of France, played a major part. I do not see this
as the main factor, however. We must realise something of great importance: the
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popular reaction to Hariri’s assassination. The population of Beirut was shaken
and angered in such a way by this act of terrorism against a much-loved leader
that it took to the streets and staged a demonstration as had never been seen
before. This popular reaction, in concert with the strongest international
stigmatisation of what was a politically motivated murder, persuaded Syria to pull
out its armed forces from Lebanon where they had remained for so many years. It
was a real turning point in Lebanese politics. The dramatic nature of the events
was posing a dramatic question to the international community. Was it not time to
resolutely intervene with modern and reliable instruments, to throw light on the
tangle of issues and to identify the possible perpetrators of the attempt, bring them
to trial and punish them? Thus, an Inquiry Commission was rapidly set up and,
four years later, the Tribunal was established.

To be perfectly honest, it is realistic to think that Hariri’s personality, together with
the fact that he was well-known on the international stage, did contribute to
dramatize the events and instigate the choice of the international option. But I am
not sure that this was the decisive factor. The Tribunal, as we can see, is called
upon to pass judgment on other connected episodes of terror and, at any rate,
Hariri was not the only ‘victim’ to have been recognised as an important one.

What are the essentially novel features of the Tribunal?

Apart from being the first international tribunal to grapple with terrorism, I should
say that three particulars are of the greatest interest. The first is that, in contrast
with many other international tribunals, it considers the civil law system on which
Lebanese law is based in its structural as well as procedural aspects. Let me
explain. Almost all international tribunals that hear criminal cases are based on
the Anglo-Saxon legal system of trial procedure, founded on common law, which is
centred on the ‘prosecution model’ now adopted (since 1989), to a wide extent, in
Italy as well. The trial is a duel between the two parties to the case, the prosecution
and the defence, each having in effect to look for evidence (inculpatory proofs the
former, and exculpatory one the latter). However, at least theoretically, it should be
sufficient for the defence to demonstrate that the evidence adduced by the
prosecution is either fallacious or of no credibility. What the system lacks is an
investigating magistrate who collects the evidence, both inculpatory and
exculpatory, and submits it to the Tribunal. In international trial hearings, with
few exceptions, only the defence and the prosecution appear before the judges,
victims can participate only as witnesses, not as claimants and, moreover,
defendants cannot be heard unless they choose to testify on their own behalf.

Interestingly, in the system followed by the Special Tribunal for Lebanon, there is
a sort of investigating magistrate in the figure of the Pre-Trial Judge who prepares
the hearing, decides on many preliminary issues and, in some extreme cases, can
also gather evidence for the defence or the prosecution. There is also a Defence
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Office, which ensures that the rights of the defence are respected and can assist
the accused in various ways. Furthermore, the victims can participate, either as
witnesses or as “parties to the proceedings”, with lesser rights than proper plaintiffs
would enjoy, but not inconsequential ones. For example, they can submit
documentary evidence, or request that the judges summon witnesses to testify.
They can also examine or cross-examine witnesses. Finally, the accused can be
questioned by the judges during the hearing, and he or she can intervene
spontaneously by making a Statement, or by submitting personal views.

I will only add that the Judges are expected to play an active role in trials heard
before the Tribunal for Lebanon, unlike what happens in US Courts, where a judge
merely ‘directs’ the hearing by responding to procedural objections in regard of
assertions made by one of the adverse parties, irrespective of the merits of the
questions raised. In contrast, STL Judges can examine witnesses, the parties, and
the accused, thereby stimulating the debate during the hearing and directing it in
a manner which is fair, efficient, but also expeditious.

Two main benefits accrue from this. Judicial truth-finding is more efficient,
because both the victims and the accused can actively take part in the proceedings;
moreover, the hearing is less time-consuming than it usually is. Another advantage
is that the participation of the Pre-Trial Judge and the role given to the Judges
means that hearings are conducted with speed and are less onerous.

Naturally enough, there are also some grey areas. One is that the Tribunal applies
Lebanese law in matters of terrorism, which could appear to be somewhat
outdated. For instance, it defines as ‘terrorist acts’ only those committed with the
use of explosives, or in any case using means “susceptible to create a common
peril”, which means ‘apt to create a panic’ among the population. However, I am
confident that the judges will select an appropriate and up-to-date definition, also
in light of the international conventions that Lebanon has ratified. Another serious
consideration is the impact that the Tribunal can have on Lebanese society as a
whole. The Tribunal must contribute to peace and reconciliation through the fair
and impartial administration of justice. But will the persons under investigation or
being prosecuted, and the groups to which they belong, not foment another civil
war and wreak further bloodshed? Lebanese society is so divided along ideological
and religious fault-lines that any sort of international intervention, however
equitable and unbiased, runs the risk of provoking reactions in one group or
another.

I would now like to touch upon some personal matters if you’ll let me. Why, despite
the passing of years, did you agree to serve again as an international judge and even
as the Tribunal President?

Come to think of it, perhaps for four main reasons, the first two being the most
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important ones. I think this new Tribunal can be a unique opportunity to launch
innovative ideas for the fight against terrorism, new ideas for achieving a faster and
more efficient, but also less costly, form of international justice. Incidentally,
international tribunals are a very cost-intensive in terms of finance, and the
reasons for this are many. But, in a word, I do believe that the Tribunal for Lebanon
can be an extraordinary opportunity to experiment with new forms and modalities
of international criminal justice, and these were opportunities all too attractive to
turn down. And thus, I plunged headlong into this new moral, judicial, and
intellectual adventure. Realising even a small part of this dream would be nice, I
thought.

Secondly, the Special Tribunal can truly help to set the record straight about what
really happened in the Hariri case, as well as in other related cases. What I see is
a great opportunity for the Lebanese people as they demand justice in this
particular case and, as they more generally aspire, for a time when violence will no
longer be used as a means of settling political disputes in their country. The rule
of law, in Lebanon and throughout the region, can only benefit from the experience
of such a kind of justice. It is worth bearing in mind that, although the Tribunal is
undoubtedly international in character, we find ourselves working on a daily basis
alongside Lebanese colleagues — judges, lawyers, interpreters and translators, and
staff from the various services of the Court — who learn from us and also teach us
various aspects of their society and culture. It is a process of mutual enrichment
in legal and cultural terms that should not be underrated and that can have a great
impact.

I had other reasons — more personal ones — and ... how shall I put it? ... emotional
ones. For illustration purposes, I will tell you of one episode that goes back many
years. | was an assistant lecturer at the university of Pisa, and I often socialised
with colleagues from other faculties. One of them, a physicist, or a biologist, I think,
was from the region of Trento. He was a great skier and a skilled mountaineer,
which for me, who had spent my childhood in Campania and had then been
uprooted to live in Tuscany (and thus had no training in either sport) was an
amazing thing. One day, he told me that years before he had gone to climb an
almost impregnable peak. He was with friends, but at one point he fell from a cliff
and suffered serious fractures. He was in a coma for a few weeks, and then it took
him a whole year in hospital to recover. Well, three years after his fall, and on its
anniversary, he rose at dawn and, without telling anybody, he returned alone to
that mountain top. He made it, this time, and hiked back to the valley a happy
man. This episode came back to me when I decided to accept joining the Tribunal.
Of course, I had suffered no "setback" earlier in my career, although I had indeed
resigned from the ICTY in 2000 after almost seven years of judicial activity. I left
because of personal health and family reasons, but also because of frequent
differences with my successor as President of the Tribunal. My “mission”, I felt,
remained unaccomplished.
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The fourth personal motivation relates to the way I work and study. You will
perhaps remember what Giambattista Vico wrote, when he was working on his
Scienza Nuova in his small house in Naples, using two chests of drawers as a
makeshift writing desk and with the din of children and family members around
him: "amid the noisy commotion of domestic life", is how he put it. If little things
with great we may compare, si parva licet, | must admit that I am similarly unable
to work if immersed in peace and quiet for weeks. In order to write and study, I
need the din, and human contact with friends and colleagues. If I do not bury
myself in practical, everyday chores, I am not able to later withdraw and spend
some time in solitude to think and attempt to write something tolerably good.

But do you not fear for your life, being exposed to terrorist attacks every day,
especially when you are in Lebanon?

We are well protected, you know. And then, at my age, it is better to die for a good
cause than of a heart attack or from cancer. When I think of my own demise, I am
often reminded of a letter of Abbé Galiani, the author of the Dialogues sur le
commerce des bleds (Dialogues on the Grain Trade). Quite frankly, I have never
read this book, as I would understand very little of it. And I am ashamed to admit
that I have not read another work of the Abbé’s that, on the contrary, I think I
would understand quite well: Of the Duties of Neutral Princes towards Warring
Princes and of the Latter towards Neutrals. On the other hand, I must confess that
[ am a devoted reader of his other minor writings, and especially of the letters that
Ferdinando Galiani wrote from Naples, when he had to return to his homeland after
ten years in Paris. In order to ward off nostalgia and boredom, he composed letters
full of witticism to his Parisian friends, especially for Madame d'Epinay.

In one of his brief and pithy reflections (Pensées) he tells us that, after a very long
walk, he had begun to reflect on fatigue, and had concluded that it consisted in
“the evaporation of that substance which we call soul” (c'est positivement
l'évaporation de cette matiere qu'on appelle ame). And he added, after various more
or less jocular reflections, that “death is thus a universal lassitude, produced by
an excess of desires” (la mort est donc une lassitude universelle, produite par un
exces de désirs).50 I hope that [ may be seized by that "universal lassitude" while I
am still at work, and possibly in the service of a good cause.

Moving back to the Special Tribunal for Lebanon, do you believe that the day of
reckoning is near? What I mean is this, are you about to demonstrate that the
Tribunal is efficient and impartial?

50 Un Napolitain du dernier siécle. Contes, Lettres et pensées de ’Abbé Galiani avec Introduction et
notes, par Paul Ristelhuber, Paris, Libraire centrale, 1866, p. 109-110.
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Honestly, where we are now, I believe that on two or three occasions we have
already demonstrated, judicially speaking, complete impartiality, fairness, and
great sensitivity towards the human rights of individuals suspected of being
involved in terrorist attacks. But of course, the litmus test will come with the first
trial, which I hope will begin as soon as possible.

I hope you will not mind if I ask you another personal question. How did you find
yourself in The Hague all these years? You spent almost seven years in the
Netherlands, between 1993 and 2000 when you worked at the Tribunal for the
former Yugoslavia, and now for two years you have been working at the Special
Tribunal for Lebanon. Do you like living in the Netherlands?

Living outside your homeland for a long time can have very negative aspects. Family
and social ties, relationships with friends and colleagues, are severed or lose
strength. You use another language (not Dutch, in my case, as [ will never be able
to learn it, but English and French). You live in a different climate (the Dutch
weather inspires one for work, with its scarcity of sun and a perennially looming
shower). But I didn’t have a bad time. Coming from a Roman Catholic nation, and
from Italian-style Catholicism, as I do, living in a country steeped in moral Calvinist
rigour is really instructive. As the French Ambassador once told me, in the
Netherlands there are Calvinist Catholics, Calvinist Jews and Calvinist Calvinists.
I dislike excessive parsimony combined with what Huizinga, the great Dutch
historian, called in a beautiful 1935 essay published in Italian a “disproportionate
greed for gain”. I have no liking either for the guttural sounds of Dutch and what
Johan Huizinga (the great historian) described as “the raucous impression
produced on foreigners by our throaty g and ch”! regarding which, Paul Valéry,
who was more mischievous, remarked that it sounded, rather than like a language,
like une affection de la gorge, a gullet condition. The Dutch, however, have many
sterling qualities. They are polite and friendly (it matters for me who hails from
Florence, the Florentines being not over-friendly, often of a cranky disposition, or
with a thin veneer of politeness). in contrast, the Dutch are good-humoured and
sociable: they love to get together, eat and drink, and they are never noisy. And
then of course, the Netherlands is, and has been for centuries, the country of
tolerance par excellence, even if nowadays there are right-wing extremists with a
large following. Holland is also the country of Spinoza and Anne Frank (both
foreign-born), but also of Rembrandt and Vermeer.

Let us not forget Erasmus...

I must confess that I found The Praise of Folly the most boring of tomes. Erasmus,

51 J. Huizinga, "The formation of the Dutch cultural type", in Germanic Studies, I, 1935, 22-38.
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certainly, was a great humanist, but he was too moderate, too level-headed. Had
he lived between the 1950s and the 1970s, I would have defined him as a timorous
Social-Democrat. His Adages, however, are a fine piece of scholarly work. I
remember the famous Dulce bellum inexpertis (war is lovely to those with no
experience of it).

But did you not find the administrative capital, The Hague, full as it is with State
officials and embassies, somewhat stifling?

Not in the least. It is a quiet life. Everybody is hard-working. And then I also had
the good fortune of finding myself in the city with some of the best pictures of
Vermeer, who died young at forty-three in 1675. In my most difficult and gloomiest
days, I always went to the Mauritshuis, the small museum that you know so well,
in the historical centre of the city, to feast my eyes on the Vermeers.

How come?

The reason is that I always found (and still do so today) two things in these
paintings that I really have at heart, peace and perfection. Two things that I lacked
then and that I still miss today. These small pictures evoke a deep sense of serenity.
But make no mistake, they were painted immediately after the Thirty-Years’ War
(1618-48), one of European history’s most ruthless and dismal wars, as well as one
of the longest-running. Yet, Vermeer succeeded through the medium of his art to
create an atmosphere of sublime peace. The wars have not been ignored, you can
see them on the tapestries or the maps in Vermeer’s pictures. They are there, but
at a remove, pushed back into the background. And then these paintings are
perfect down to the most minute details, in the colours, in the nuances, and of a
great and poignant beauty.

8.9 Can we set our hopes on the ICC?
Speaking about the ICC, what is the institutional character of this Tribunal?

The International Criminal Court is a permanent Tribunal whose competence in
criminal matters is universal and not territorially specific. It is treaty-based, in the
sense that its legitimacy extends only to States which are party to the Treaty and
adhere to it by having ratified the Statute of the Court.

It was first specifically proposed in 1989 by A.N.R. Robinson, the Trinidadian and
Tobagonian Prime Minister, who had called for the creation of an international
Court to fight the illegal drug trade. While this new creature was at the discussion
stage, the ad hoc Tribunals for the Former Yugoslavia and Ruanda were in the
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process of being set up. The Diplomatic Conference that drafted the Statute of the
Court convened in Rome in June 1998 to work on a Treaty which was published a
month later. The Rome Statute was approved on 17 July of the same yea, with 120
votes in favour and seven opposing the motion. The opponents were China, Iraq,
Israel, Libya, Qatar, the US and Yemen. As of September 2010, 113 nations have
fully adhered to the Treaty, almost the entire European continent, almost all Latin
American countries, and almost half of Africa, representing more than half the UN
membership but only a minority of the world’s population, since China, India,
Russia, and the US are not included. Thirty-seven States, Russia and the US
among them, signed but failed to ratify the Rome Statute. Three out of these, Israel,
the Sudan and the US, withdrew their signature, explaining that they did not
intend to be parties to the Treaty and that they, therefore, considered themselves
to be free of all legal obligation.

This new international justice institution had to focus on six characteristics in
order to be able to claim to represent something that was new. It first needed to
build juridical infrastructures, rules and regulations, which could ensure its
functioning. It also required wide-based support, as it operates under a Treaty
which is only valid for its signatories. It was necessary for it to be financially
independent. It had to be able to function at judicial level, with powers of
investigation, prosecution and of holding trials. It had to ensure the collaboration
of States, as only States possess the relevant powers of arrest, can allow the
gathering of evidence (including that of witnesses), consent to extradition, and
provide the means for the enforcement of judgments. Finally, the Court had to be
able to exert pressure on the States to update their national laws in order to
influence the mentality of their people, and thereby also aim at modifying their
behaviour.

This mechanism has worked, to a large degree. Some States, such as the Central
African Republic, the Democratic Republic of the Congo and Uganda, have referred
to the Court “situations” regarding crimes committed within their territory by
attributing them to “opponents” of the Government, or “rebels”, intent on regime
change. It is almost as if there was a will at work to use the Court to delegitimise
and bring about the arrest of political adversaries... In turn, members of opposition
movements claim to have been discriminatly selected for responsibility and,
conversely, they accuse their governments of having committed crimes.

What sort of crimes will be brought to the attention of the ICC?

Under Article 5 of the Rome Statute, four categories of crimes can be taken into
consideration, defined as “the most severe that concern the international
community as a whole”: genocide, crimes against humanity, war crimes and crimes
of aggression. Each of these has been given a definition, except the crime of
aggression, on which there was originally no common ground. A consensus
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definition was adopted in Kampala in June 2010. In any case, it was agreed that
there would be no indictments for this crime prior to 2017. Many States wanted to
introduce the crimes of terrorism and drug trafficking, but in the former instance
no consensus definition could be reached whilst it was decided not to involve the
ICC with the illegal drug trade in order to avoid a likely overload of cases resulting
in a drain of Court resources. India was very insistent on adding the use of nuclear
arms, and of other weapons of mass destruction to the list but the request was
rejected, which provoked a protest as India said that it sent a dangerous message
to the international community. China, by contrast, lodged a protest regarding the
definition of war crimes, which, it said, appeared to be too broad and exceeding
customary international law.

Defendants enjoy guarantees of a very high standard. Under the Rome Statute, all
persons standing trial are presumed innocent until found guilty “beyond any
reasonable doubt” and a series of rights is established for the accused as well as
anyone under investigation. Among these are the right to be fully informed of the
charges, the right to a free Court-appointed counsel, the right to cross-examine the
prosecution witnesses and the right to summon witnesses for the defence. All these
may be obvious, but these guarantees are lacking or are substantially
circumvented in so many legal systems... As far as victims are concerned, this is
the first time in the legal history of humankind that they can appear in person and
in front of an international court and, what is more, a criminal Court with
international jurisdiction, to press their own case and claim compensation for the
grievous damage they incurred.

So far, several proceedings have been opened in response to as many critical
situations: in northern Uganda, in the Democratic Republic of the Congo, in the
Central African Republic, in Darfur (Sudan), in the Republic of Kenya and in Libya.
The Court has so far charged fourteen people, seven of whom are still at large, two
are deceased (or presumed dead), four are held in prison and one has voluntarily
agreed to appear in Court. Of course, these data are constantly changing, because
investigations into other cases are ongoing, and twists and turns are frequent. The
first trial, held against Congolese militia leader Thomas Lubanga Dyilo, started in
January 2009 and is not yet over. In November of the same year, the trials of
Congolese militia leaders Germain Katanga and Mathieu Ngudjolo Chui began.

The most sensational case which was followed by the world public opinion was that
of Darfur. What can be said about it?

First of all that there is little or no cooperation between the government in
Khartoum and the ICC. On the other hand, misjudgments about procedural
strategy were probably also made by the ICC Prosecutor's Office. When you have
to deal with military units, organized groups or armed gangs subordinate to a
leader in a hierarchy, it is crucial to identify the leadership and bring them to
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appear at the bar, since it is physically impossible to prosecute the dozens or
hundreds who participated in criminal activities. However, the devastation of
villages, the atrocities, the murders, rapes, and looting, the forced displacement of
thousands of civilians continue with impunity. That the Sudanese political and
military authorities are in control of the country's military is undoubted.
Nonetheless, it may not always be for the best to start immediately with the top
echelon when bringing charges against alleged culprits.

Again, I became involved. In 2004, UN Secretary-General Kofi Annan, asked me to
chair a Commission of Inquiry on Darfur, and I willingly accepted. It had its
rewards, even if it was back-breaking work, unfortunately. Kofi Annan had initially
requested us to report within a month, following which, also because Louise Arbour
(who had been our Chief Prosecutor at the ICTY and is now the UN High
Commissioner for Human Rights) had advised it, but a three-month deadline was
eventually granted to carry out our mission. Our brief consisted of four tasks: to
ascertain whether serious infringements of human rights and humanitarian law
had been committed in Darfur; to establish whether these violations consisted of
international crimes, and in particular whether they could be classified as acts of
genocide; to identify the alleged perpetrators; and to propose punitive mechanisms.
I gave my word that I would not sleep at night if I had to in order to meet that
deadline. A few hours before the deadline expired, I forwarded the completed report
to Kofi Annan. I'll say it again: the job was gruelling because it was investigative
work where my past experience in the international inspectorate undoubtedly stood
me in good stead. But it was also acting with quasi-jurisdictional authority. This is
because we had to decide whether the case was one of ‘genocide’ — and having to
identify the alleged perpetrators of the crimes was also part of the process. Thus,
after so much work on the case of Sudan, all I can say is that we did valuable work
there, that it was conducive to the recording of important evidence regarding the
crimes perpetrated in that region, and that it led to the definition of those events
not as genocidal, but as very serious crimes against humanity, with reference to
mass deportation, persecution, and the extermination of entire communities
among the civilian population.

And did all this work facilitate the Security Council’s task when it came to refer the
case before the International Criminal Court?

Thanks to the report of the Inquiry Commission, we were able to set a mechanism
in motion all the way to the International Criminal Court appointment to judge
these events. While we were working on the case, I was on the receiving end of
contradictory pressure from opposite sides, while one faction was urging me not to
go too far, another set of people was spurring me on. Eventually, our argument,
which was to submit the case to the International Criminal Court, won the day.
The British Foreign Secretary and his French counterpart had almost daily
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contacts with then Secretary of State Condoleeza Rice, an intelligent person who
appeared sympathetic towards the dramatic dimension of the problem. Thus, the
two ministers secured the abstention of the US at the UN Security Council. It was
a major contribution to the cause of human rights, ensuring the acquiescence of
the Americans to the need for inflicting punishment. Humanitarian values
prevailed over impunity and denial of justice. This is, therefore, another case when
a concurrence of circumstances allowed us to reach our goal. It was also thanks to
the commitment of so many courageous people, believers in the cause. The United
States Secretary of State, no less, took upon herself a great deal of political
responsibility when she did not exercise her country’s right of veto.

The International Criminal Court issued a warrant for the arrest of President of
Sudan Omar al-Bashir. Anyone following closely the succession of events in Darfur
will know that the President exerts full political and military control over the whole
country, and it follows that he could not be unaware of the atrocities still
perpetrated in Darfur, nor can he evade being held responsible for them because
he had, to put it mildly, ‘omitted’ to prevent the crimes, or to punish the
perpetrators. And there is also no room for doubting that this warrant had been
meant to achieve the greatest political, psychological and media impact both in the
Sudan and more generally throughout Africa.

The warrant, however, can only be executed in Sudan, and only if al-Bashir himself
will authorise his bodyguards to arrest him. Outside the country, the warrant
carries little or no legal weight. How is this possible? Under a provision of the
Statute establishing the ICC, if the Head of State of a State party to the Statute
(say, Italy, France, the UK, Japan, and so forth) commits an ‘international crime’
(such as genocide, crimes against humanity, or war crimes), such a person may be
subpoenaed before the Court for trial. This is because the personal immunities to
which this person is entitled may not be invoked. If, on the other hand, the person
indicted is the Head of a third-party State (such as Sudan is, or as China, Russia,
the US, and others are), personal immunities can apply to him, unless the State he
heads renounces to apply them, which may be something of a problem. However,
when (as in the case of Darfur) it is the UN Security Council which refers crimes
committed by the organs of a State that did not ratify the Statute (as in Sudan’s
case) to the International Criminal Court, the Council itself can rectify this failure
with a mandatory resolution that UN Member States should cooperate with the
Court, removing inter alia the protection otherwise afforded to indicted heads of
State (as in the case of al-Bashir). Unsurprisingly, in the case of Darfur, in 2005
the Security Council carefully avoided any step in that direction by confining its
action to imposing upon Sudan the obligation to “cooperate fully” with the Court.
So, we are back to where we started, it will be only if Sudanese policemen decide
that al-Bashir should not enjoy his immunities and arrest him to hand him over to
The Hague, that the warrant execution will be carried out with concrete results.

As a footnote, if the Court recently did protest to the Assembly of States Parties to
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the Rome Statute, as well as to Security Council, for the fact that two States parties
had hosted al-Bashir without arresting him (these States being Chad and Kenya),
the Court refrained from providing legal reasons for its argument, according to
which al-Bashir did not enjoy diplomatic immunity. This is a pity, because it would
have been interesting to understand how the Court could substantiate this
position.

However, it worth remembering that the African Union sided with the opposite
argument which, in my view, is also the more correct one from a legal point of view,
in at least one of its Resolutions. It is my impression, however, that the issuing of
this warrant is but whistling in the wind. | imagine a giant in fetters shouting at
the top of his voice at a rebellious crowd to obey his commands under pains of a
severe retribution which he will never be able to put into effect.

What lessons can we draw from this affair?

First and foremost, that it would be wise to proceed with caution when you do not
have the power to enforce the orders that you give. In the case in question, however,
rather than issuing an arrest warrant, the Prosecutor could have requested the
issuance of a summon, thereby allowing the President of Sudan, if he so wished,
to submit arguments in his defence and appear in Court as a free man to challenge
the accusations. In the second place, fanfare and media hype campaigns do not
serve the administration of justice. On 14 July 2008, the Prosecutor gave the
greatest prominence to his request for the warrant, trumpeting al-Bashir’s guilt to
the four winds. The judges took more than seven months’ reflection on the matter,
a long lapse of time which is manifestly conflicting with the very nature of an arrest
warrant, an urgent action rendered necessary by the requirement to prevent the
suspected or accused person from escaping, tampering with evidence or repeating
the offence. Would it not have been wiser to keep this request secret?

“Fiat Justitia, et pereat mundus” (Let justice be done, though the world perish). Does
this maxim also apply to the present circumstances?

The President of Sudan has long taken political and diplomatic steps to nullify the
moral, political and psychological effects of this judicial act. Among other things,
he has cleverly strengthened his influence within the African Union, which has
promised him, and currently is giving him, full support, while his relationship with
the US and Europe has soured. The prospects for a cessation of the crimes
committed in Darfur have become more challenging and working out a peaceful
and political solution to the conflict between the government and the rebel appears
to have become more and more complicated. Many people believe that international
justice should not become an obstacle to the achievement of political solutions for
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serious and complex international crises during which even more serious crimes
are perpetrated. One thing is certain, justice for the sake of entertainment should
be avoided at any cost.

What is your forecast for the ICC? Can we look forward to seeing the Court achieve
full efficiency sooner rather than later?

All I can tell you is that I can see that we are progressing along the path of Kant’s
well-known account of cognition (what can I know? — what must I do? — what may
I hope?). Interestingly, what can be said at this point is that there are great
expectations, and [ am in no doubt that, in time to come, the International Criminal
Court will take off and do excellent work. What would be needed, however, is less
focus on the media and more on efficient means of inquiry and on speedier
procedures. It could be that we may have to wait for a new generation of judges

and prosecutors to arise before the Court can achieve its extraordinary potential in
full.
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CHAPTER NINE - Personal Experience in an International Context: a Long
March

How about adding some biographical detail to this whole interview? We could follow
your career as it grew, a personal journey that led you from the groves of academe
to appointments as your government’s delegate to diplomatic conferences at the
beginning, then becoming an international inspector, leading to a judgeship, the
presidency of an international inquiry commission and once again sitting as a justice
on the bench of an international tribunal. Let us start with your studies...

9.1 Choice of Studies

Did you know from the start that you would choose to study law? Was it the bar, the
bench, or the university chair that attracted you?

Going through law school was not my personal choice. I was actually more drawn
towards sociological or philosophical studies. It was my father who insisted on it.
He held to the dictum that ars non dat panem. My brother Sabino was also very
insistent. He was two years ahead of me, having ‘skipped’ the upper sixth form
because he was bored with having to attend senior school. It was hard toil, this
four-year stretch of Legal Studies (1954-58). I had mixed feelings, of both attraction
and irritation, for even though I could appreciate the logic and rigour of the
reasoning, many of the topics that they taught us appeared to be extremely dull,
Civil Procedure, Civil Law, Commercial Law... These, or rather, as [ would say
today, the way they were then taught, appeared to me as disconnected, abstract,
divorced from the social and political realities which very much appealed to me, on
the other hand. Thus, my father and brother were strong influences in my choice
of career, as did the opportunity that presented itself of the move to Pisa from
Salerno, where my father was director of the State Archives. In the autumn of 1954,
I sat the entrance examination for the Pisa Superior Normal School. Back in the
Fifties, there was an adjunct school known as the Medico-Legal College which was
an annex of the Normal School and was meant for lawyers and physicians. It was
later set up separately as the Sant’Anna School of Advanced Studies. At the time
we were part of la Normale and I have actually kept in touch with all the
contemporaries that I met at the time among whom was Salvatore Settis, who later
became director of the same Normal School. It was very fortunate for me that I was
able to work my way through Legal Studies while also attending the advanced study
lectures in the School. These were the years 1954-1958.

The atmosphere could be called lively. We were divided into two factions, the
Catholics and the Communists. I was one of the so-called Communists. Catholics
often became ‘Communists’, hence the monicker, catto-comunisti, adopting the all-
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embracing sense of commitment so typical of Roman Catholicism. But I was a laico,
a secular-minded type, certainly someone from a Roman Catholic background, but
also someone who had become by then a one-hundred-percent-confirmed
secularist, all the while being very much involved with the Communist Party until
the Budapest crisis of 1956. It was at that time that we founded (under the
guidance of Mario Mirri, a brilliant historian at the University of Florence and a
Communist Party member of great intelligence) the Petéfi Circle, as an act of
defiance against the Communist Party for its absurd stance on the Soviet
intervention in Hungary. We were libertarian Communists. Our group of
participants in this Circle — which was a silly, parochial affair although a genuine
attempt at liberating ourselves from Party influence, nonetheless — decided not to
renew our membership cards. As far as [ was concerned, however, [ was still in fact
at the Italian Communist Youth Federation (FGCI) card-carrying stage, and I have
since embraced socialist and liberal positions.

There was an elating atmosphere at the time. So many intellectuals were left-wing
sympathisers, Sebastiano Timpanaro, Cesare Cases, Mario Mirri, Luigi Blasucci,
Ugo Gimmelli... Carlo Ripa di Meana later joined us. As I remember him, he kept
on introducing us to these beautiful girls who were always visiting, coming all the
way to Pisa to enjoy his glamourous company. There was also Mario Miccoli, the
historian, a respected leader of the Cattolici at the Normal School, However, we did
not socialise much as he was such an austere and ascetic man, he could have been
mistaken for a Calvinist. Altogether, these years were fascinating for their
intellectual engagement. There was a lot of ideology involved but the debating
activity was important. Academically, the requirements implied a dedication to
much intensive study in a climate of strong intellectual competition, which was
part of the Normale tradition.

I was basically drawn towards subjects even remotely connected to the social and
political spheres. And, therefore, with that came constitutional law and
international law, two course units that more often than not “dirtied their hands”
with politics. My first love was for constitutional law. It was taught by a professor,
Franco Pierandrei by name, who was really outstanding. He was from Turin, highly
clever and a thorough man. He had studied in Germany under Carl Schmitt and
could tell us everything about Nazism... The Normale was a crack school. A friend
of mine, Franco Casabianca, who was studying with my brother Sabino, had
become Pierandrei’s favourite student, and thus that road was barred to me. I also
enjoyed administrative law, taught by the great jurist Massimo Severo Giannini.
But there, too, my brother had preceded me, becoming one of Giannini’s best and
most devoted students from the start. There was only international law that
remained open to me. In 1956 or 1957 a new professor had been appointed. His
name was Giuseppe Sperduti, he was a good and rigorous teacher of the Cattolici
persuasion. He had been politically close to Fascism in his youth, or at least that
was what people used to say about him, but thanks to his Catholicism he had later
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been able to distance himself from it, and he had gradually opened his mind to the
values of the Universal Declaration of Human Rights. I think what particularly
appealed to me regarding international law was the specific way in which it frames
political and juridical problems, apart from my interest in the topic of human rights
itself. I asked Sperduti to graduate under him. He asked me what topic I had in
mind for my thesis, and I replied, “the self-determination of peoples”. I was at work
on it for a full year. If I re-read it today, I would probably find it second-rate. But
to cut a long story short, I began to follow the steps of my professor. Sperduti was
a thorough positivist and could be somewhat obscure, but he had a remarkable
sense of reality that went beyond the domain of the law. He had already caught a
glimpse of a “principle of international social ethics” inherent in the concept of the
self-determination of peoples. This approach attracted me. I completed my studies
and earned my degree with him in 1958.

How come you always had this passion for the topic of the right of peoples to self-
determination?

These topics were frequently talked about at the United Nations. Back then, self-
determination mostly meant anticolonialism. The principle itself entails freedom
from any colonial power. However, Lenin and Wilson launched it around 1910-
1915 with two different versions of self-determination. The Wilsonian variety, a
democratic version, provided for the form of government to be freely chosen by the
people and, therefore, for self-rule, which is how it was also pitched as an anti-
colonial motif internationally. Wilson combined these two elements: a free people,
freely choosing their leaders, and resistance against colonial control. However,
Wilson had to make allowances for the fact that his allies were all colonial powers.
On the opposite tack was Lenin, who lay a greater emphasis on an anti-colonial
perspective and was focused on dismantling the larger empires, the Ottoman and
the Austro-Hungarian being foremost in his mind. I greatly enjoyed the contention
between these two different visions of the same concept, a clash which somehow
allowed the manipulation of the idea, and I wondered in what way, and to what
extent, had international law sided with either position: more towards Wilson’s, or
more towards Lenin’s? This problem interested me a great deal, but I had to cram
an entire political perspective into that ‘box’, the thesis in fulfillment of my degree
requitements, with its legal constructs. It was a major effort, perhaps not entirely
felicitous but, as it turned out, I received full marks. Professor Sperduti said, "very
good, as a doctoral thesis", but he never asked me to publish it. It was a modest
attempt to combine law, politics, and social reality or, rather, to see how the law
espouses certain demands which are political as well as ideological.

Putting on these tinted lenses was important for me to focus on the problems which
I was facing. My university career at Pisa was starting for real, but I continued to
research these issues. From time to time, I would take up my work on self-
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determination again and I could say that some stages of my life were dedicated to
revisitations of this principle. In the eighties, [ was invited to give a series of lectures
on the topic at the University of Cambridge. In the nineties, I received an Isaiah
Berlin fellowship from the University of Oxford, which meant delivering a series of
lectures in front of a rather mixed audience, and I returned to the topic and the
task almost obsessively. All these ideas were then distilled into a book in English,
which was eventually published.>? Even before that, my interest had been drawn
towards Article 1 of the UN International Covenant on Civil and Political Rights, a
set of regulations that contemplates self-determination.

Why all this interest? Because I am both fascinated and intrigued by the way
international law responds to record the motions of the earth; I am interested in
the movements of the seismometer pen that documents the data and
characteristics of an earthquake. It is a bit as if with these telluric ups and downs
— the liberation movements of the peoples of the earth — the foundations of the
international community could be shaken. Back then, I was asking myself how it
was that such a political principle, the freedom of peoples, had managed to wind
its way up as far as the Charter of the United Nations, into the two UN Covenants
on Human Rights later on and eventually, in 1970, into the Declaration on Friendly
Relations among States, which had been intended as a UN Charter update. An
agreement had been found between the three state-blocs then obtaining, and
Western as well as Socialist and Third-world countries had signed it.

9.2 An interest in historical and social research

Why is it that, while you were studying law, you always were curious about history
and political matters?

No politics and an intense study of German were the categorical imperative
underpinnings that the Deputy Dean of the Normale, the linguist Tristano Bolelli,
passed on to us. Luigi Russo, who could not stand him, used to call him
"Tristanzuolo" [the sorry one, or the useless one|. Bolelli’s former piece of advice,
nobody heeded much: everybody was involved in politics; the latter we understood
and took to heart. After studying German, it was time for me to practice the
language and so [ went to Germany. In Frankfurt, I became acquainted with that
city’s school of sociology, and out of personal interest [ began to follow the lectures,
also because I was not so keen about my legal studies, which — as I said — I found
rather uninteresting and at a remote from reality. Jurisprudence offers you set
forms in which reality "must" fit, and this failed to satisfy me.

I was looking for a more complete version of the worldview, in part philosophical,
which had been imparted to me in my secondary school days. Benedetto Croce’s

52 Self-Determination of Peoples — A Legal Reappraisal (Cambridge University Press, 1995).
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thought had certainly left its mark on me, at least to some extent, as had historical
materialism, more than anything else, and I had a perspective of historical
processes that was constructed on an analysis of their economic, social, and
cultural components. I was not unaware that all this was still vague for me. I had
read a good deal of Croce, under the influence of my father, but then later on I also
read Antonio Labriola, whom I had enjoyed very much, although I had still not
worked out his limitations. It was not only his reference to a methodology that was
broadly Marxian that drew my attention, but his mention of a “genetic method” as
well. There is a remarkable letter from Labriola to Engels, dated 13 June 1894, in
which he precisely calls historical materialism a "genetic method", in the sense that
it shows the genesis of phenomena. ("the form of thought that conceives things not
as they are [...] but in so far as they become"). It seemed to me a penetrating insight,
which basically replaced the dialectic method, so beloved of ‘official’ Marxism, with
a genetic approach.>3

My philosophical preparation, therefore, was non-specialistic and arguably
somewhat shallow, but [ was full of curiosity. I remember a passionate discussion
about Carl Schmitt one day in 1958 over a table with the Dean of the Faculty of
Law at Pisa (the well-known Romanist Paolo Frezza). I had defined Schmitt’s work
as characterised by "dazzling intelligence" - I was a rather know-it-all fourth-year
student! — and Frezza, sarcastically, offered his compliments for what he called my
"cultural itches". | have never forgotten that. I think he was right. After completing
my university studies, I still struggled with putting the various pieces together: on
the one hand, my historical-cultural vision, on the other, a study of law that limited
itself to providing abstract categories that were remote from real life. The reason
was that this was how the law, civil or constitutional, was studied at that time, and
it was not studied as a living reality, an organizational and normative whole that
served and responded to the actual needs of a particular society, so much so that
the Italian legal structure and rules differed from those of other countries because
they had to correspond to the needs of the Italian social setting. It was suffocating.
Thus, when I eventually succeeded in attending Horkheimer’s and even Adorno’s
lectures in Frankfurt — not to mention the important readings required by these
studies on the realities of Nazism, on the post-war period, and on German society
— I felt all this had greatly enriched me intellectually.

It was around that time that I happened to meet Tiziano Terzani, known to the
reading public as a first-class journalist, correspondent, and writer. Born in 1938,
he was my junior by one year and had come to Pisa from Florence. When he won
the competitive examination, the Law school attached to the Scuola Normale had
already been established. Tiziano was a brilliant student and, by the time he had
graduated in international law, I was already an "Extraordinary Assistant"
(meaning that [ was untenured and received a monthly salary of 34,000 lire, which

53 Antonio Labriola, Lettere a Engels [Letters to Engels], Roma, Rinascita, 1949, p. 146-147. Labriola
returned to the subject in a letter dated 11 August 1894 (Id., p.154-155).

170



was not much but allowed me to get by). I was assigned to Professor Sperduti, who
at that time was abroad (he was very often on leave of absence). Terzani asked me
to supervise his thesis and I read it carefully. I do not remember its topic, but many
years later (in fact a year before he died) he told me: "You changed my life, because
when you returned the thesis with comments and corrections you wrote on the first
page a sentence by Kant, in German, which went Die Wissenschaft soll trocken sein
("Science must be dry"). This had clearly been meant as a criticism of my style,
which was then full of literary embellishments." What I had wanted was for the
work put in the thesis to be as rigorous and non-literary as possible. Apparently,
it had helped Terzani understand that his vocation was not to be a law teacher but
a journalist and a writer instead. I followed his subsequent career, although we
never met again but this once, just a year before his death.

When I think back on those years, [ am reminded of the many cultural stimulations
that came from every direction. I remember a poem by Fernando Pessoa, which I
discovered much later thanks to Antonio Tabucchi. I owe a great debt of gratitude
to Tabucchi, for many hours of intense conversation as well as for the many books
by authors hitherto unknown to me that he prompted me to read. Well, then,
speaking of Pessoa brings back memory of this poem of his about chess players,
not least because it accurately illustrates what may befall jurists facing up to the
dramatic nature of the circumstances around them. Pessoa’s chess players do not
interrupt their game while mayhem erupts around them, houses are set on fire,
women are raped, and children are slaughtered... Many jurists seem to busy
themselves with constructing cathedrals of doctrine, which at most formally allows
social criticism, rather than with the surrounding reality, which is one of violence,
bloodshed, everyday strife. I think this is a mistake. We may find that distancing
ourselves from reality can be very expedient, but for me it is an intolerable way to
behave. One of my colleagues at Pisa was a scholar of literature (I recently saw him
again at the Accademia dei Lincei, of which he is a respected member). He had
decided to study classical philology and had spent years working on a medieval
text. This contained a passage from Plato which, however, lamented a few lacunae
that had become ‘lost in transcription’. And he, as he saw his part, was studying
all possible solutions to this jig-saw puzzle. One day I told him, “Oh, for goodness’
sake there are all these horrific things happening around us, and all you do is
waste your time playing around with words!” He replied that the activity was
"comforting" to him... I do not believe that jurists can allow themselves to follow
such an example, but there you are. Of course, we cannot afford to be influenced
by ideology, but by the human side of events. Yes, that is what we must do. For
this reason, topics more yielding to a more hands-on approach and to the real world
always had my preference during my studies.
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9.3 Ajurist’s "vocation"

You have always been against formalism. What should lawyers be like if they want
to be modern and open to the needs of society?

I am thinking of the exemplary case of Tomaso Perassi, a perceptive and very fine
jurist who was a member of Italy’s Constituent Assembly and served on the
Constitutional Court. As a youth, he had been actively pro-Republican and
apparently also clashed with the police on several occasions. Later, as years went
by and as the political climate in Italy was clouding over, he had contrived to encase
himself into something akin to a suit of armour, which made him unassailable
within a positivistic approach that was without flaw, at least formally. This system
even allowed him to become an advisor to the Foreign Ministry under Fascism
without adhering to Fascist ideology and while privately keeping faith with his
democratic and republican ideals. Count Ciano, who despised him, called him a
"professional of the quibble" in his Diary.>* Fraught with contradictions is the
position of the great jurist! Some years ago, as [ was amusing myself by leafing
through legal journals published during the Fascist era. It suddenly dawned on me
that, among the articles that dealt with international law, Italy’s raid on Corfu, the
Abyssinian War, the aggression against Ethiopia, the deployment of lethal gas and
other crimes had all failed even to leave a mark. This is the period which spanned
1922/23 to 1943/44, until the armistice of 8 September betwewen Italy and the
Allies, and reached into the days of the Republic of Salo. Not only did these journals
fail to mention anything about all this, but what they did as an alternative was to
publish documents and the official declarations of Mussolini himself, as if they had
been historical records, so to speak! For that matter, even the belletrists of the time
had invented something they dubbed “artful prose”, la prosa d’arte, superbly
crafted short compositions, polished cultural essays, annotations upon reality,
limited to observations on nature or on the human mind, casting aside all
involvement with social or political realities. In this context, Emilio Cecchi, for
whom I have great admiration, comes to mind. But I understand that it was all a
form of escapism, a way of taking shelter in a different safe place. Perhaps this was
also such a phenomenon, in reaction to a political reality that one could not accept.
My own belief, which differs, is that we simply cannot avoid getting our hands
dirty’.

In my view, Carl Schmitt — for all his huge shortcomings — has the merit of having
taught a lesson in method to jurists: let us not be satisfied with a detached and
superficial reading of norms and normative institutional structures; we must
excavate their innermost motivations, dig for their ideological foundations, and look
for the "values" underpinning every "piece" of legislation. I just need to mention
some great pages from Schmitt’s Legalitiit und Legitimitcit in which, speaking of the
Constitution of the Weimar Republic, Schmitt inveighs against purely extrinsic and

54 G. Ciano, Diario (1939-40), vol. 1, 6 ed., Milan, Rizzoli, 1950), p. 78.
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"functional" interpretations which fail to consider the "values" on which the
Constitution rests®5. What this implies is that legal scholars have much to absorb
from the political, historical and sociological scientific disciplines, if only to avoid
the limiting and frozen formality of a hermeneutics that fails to grasp the global
reality of the law.

Having said this, however, I would like to focus straight away on what I would see
as a ‘dangerous’ facet of Schmitt's methodology. There is a peculiarity of Schmitt's
thinking, well known to his readers, that manifests itself with overbearing force in
all this: Schmitt's reflections, even when they perceptively grasp significant
elements of the political-social reality underlying legal structures, are always driven
and supported by a strong ideological component. Mark my words, this ideological
component must always be foremost in our minds. In other words, beware the great
jurist bearing ‘gifts’ as they may well prove to be ‘poisoned’. Here is an example.
When Schmitt criticises the formalism adopted by jurists, and when he observes
how they serve the Prince in the final analysis because they are nothing but
‘auxiliary organs’ of power which are “only called upon to offer counsel in
confirmation of their political patron’s viewpoint”,5¢ this is not wrong. However, he
overlooks an important factor: the "purity" of legal positivism exists as a way of
keeping at least legal science, as opposed to concrete legal practice, sheltered from
ideological manipulation as much as possible. Jurists like Schmitt had no
compunction about deliberately distorting scientific concepts to suit a political-
ideological agenda — and for all to see! It was no accident, as I understand it, when
in 1934 a group of Nazi lawyers took over the Zeitschrift fur Vélkerrecht and forced
out the journal’s positivist editors (almost all of whom were Jews) who had managed
the journal up to this point with great rigour and in the most dignified fashion.
Their names were Max Fleischmann, Walther Schtiicking and Karl Strupp. The
editorial program under the new leader, G.A. Walz, made the claim that the time
had come to change the methods of scientific legal studies: “an internationalist
science striving for international justice can never be content with a purely
technical-positivistic analysis of the given materials (mit einer rein technisch-
positivistischen Analyse des gegebenen Materials). It must come forward to offer
guidelines for the just solution of international problems”.57

In order to see the inner workings of such guidelines for oneself, as well as the
degree of bastardisation to which German internationalist scientific legal studies
had sunk to satisfy an exclusively ideological agenda, it is sufficient to leaf through
the volumes covering the years 1934 to 1941 of this journal - of which,
unsurprisingly, Schmitt was made a co-director in 1939.

By contrast, it does not seem to me to be the case that the "legal formalism" of the
Italian internationalist school under Fascism let it self-isolate in some rarefied

55 C. Schmitt, Legalitdt und Legitimitct, Duncker und Humblot, Munich and Leipzig, 1932, p.28-39
56 C. Schmitt, Il nomos della terra , p. 311.
57 Zeitschrift fiir Vélkerrecht, 1934, vol. 18, p. 2.

173



space far from everyday politics, thereby sparing it from taking positions that would
be, by any measure, ideological. Even if, it is quite obvious, this proved damaging
for realism and even if, in the final analysis, their pure formalism retained an
implicit endorsement of the existing reality. In summary, one can agree with
Schmitt when he criticises formalistic positivism, but one can no longer share his
positions when he believes that this criticism legitimises his clumsily ideological
manipulations of legal science. Nor can one agree with him when he tries to conceal
or camouflage his ideological premises, or to pass off his contraband for scientific
assumptions.

Legal positivism has been a great achievement of the German school, but Italy as
well has nurtured some of its major followers, such as Vittorio Emanuele Orlando
and Santi Romano, who were both from Sicily. They set apart the analysis of the
legal institution from political, sociological, and historical scrutiny. They have
claimed that it was necessary to move away from these other disciplines to
establish sound legal reasoning. This was a great progress as far as public law was
concerned, as Parliament, the Government, or a court of law, could thus be
analysed according to legal-formal categories, not according to their social and
political characteristics. Indeed, looking at the relationship between the executive
and the legislative powers, or at the role of the head of state, it is all too easy to
drift into political or historical or sociological reflections. These great masters used
a purely and rigorously legal methodology to approach these juridical-political
institutions but always at the peril of failing to apprehend a principle of reality
altogether.

Are you opposed to the natural-law approach?

At the outset of my studies, the alternative was a doctrine of natural law which
bore the imprint of Roman Catholicism. Its strong point was that it emphasised the
need to study law not only as it is but also in the light of fundamental values, which
are very important in my book because they make the very critique of reality
possible. Naturally, positivist theory has made it possible to develop a rigorous
methodology that the doctrine of natural law itself lacks — at least in the
international law setting — but there is always the risk that jurists could become
subservient to the master of the moment, whether Communist, Catholic, Socialist,
or Fascist... and place the skills they have acquired at their master’s service. Power
makes laws whilst I merely interpret them. It was one of the criticisms levied even
against such a scholar as Calamandrei.

It must be clear to you by now that I do not embrace a religious approach. Of
course, the Christian worldview is a very profound one, and of great historical
significance apart from everything else, but especially where it holds that human
rights are co-natural with humankind. They are not "bestowed" by the State, every
human is a splinter of God. La Pira mounted a strong defence of these very concepts
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in the Constituent Assembly and said that it is incumbent upon the State to
recognise that there is something that predates the State itself. It is my belief,
however, that this vision, although it is revolutionary because it has allowed so
many to demand from the State that it should respect these rights, is incorrect. It
is not true that human rights are inborn. I was present at a lecture of French
biologist Jean Hamburger in Strasbourg in the 80s when he made the case that
the characteristics of Homo biologicus, violence among them, are all animal
characteristics. Biological man’s tendency is to overpower other human beings and
self and progeny are his only interests. Biological man shows an aptitude for
trampling other people’ rights underfoot and he harbours neither ‘humanitarian’
feelings nor inclinations. Then, in the course of history, also thanks to the
development of religions, the human race has given itself a set of rules, ethical
principles that have accompanied cultures and civilizations. I am thinking of the
roles played by the Bible, the Gospels, and the Quran. While not an adherent of
the divine ‘revelation’ worldview myself, I have no difficulty in recognising the
magnitude of the work achieved by the men who lay down these principles in
religious records of extraordinary importance, even to those who do not believe
them to have been divinely ‘revealed’ or inspired. It follows that no less importance
should be recognised in the great philosophers, culminating with the fundamental
contribution of Kant who is, in my estimation, the greatest among them.

9.4 Various categories of jurists

Let us return to the role of lawyers. How are we to classify them into various
categories?

In a paper that I wrote about my teacher Bert Réling — who was a great Dutch jurist
and had sat on the International Military Tribunal in Tokyo - I attempted to
"classify" not only jurists, but also anyone having to do with the social sciences.
And the first criterion that I introduced was to distinguish between the "intuitivists"
and the "rationalisers". The former make their way by sudden insight, the aha-
Erlebnisse (aha-experiences) of which the Gestalt theory speaks. Moreover, they do
not always make up their mind by long reasoning around these spur-of-the-
moment hunches but leave them to be found verbatim throughout their writings,
the task of developing them and picturing their articulations and ramifications
being entirely up to the reader. Conversely, the ‘rationalisers’ proceed by logical
concatenation and conceptual connection which are then developed in their
writings with in-depth and well-articulated arguments. I then distinguished
between "innovators" and "traditionalists". The former are generally unorthodox
and often iconoclastic thinkers who enjoy throwing overboard everything that has
been said before. They open new roads, even if these are daunting and the way is
uphill. The "traditionalists", on the other hand, would rather remain safe in the
furrow that others have ploughed for them and explore the ideas or logical
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constructs launched by their predecessors, or take down their ideas piecemeal and
apply them to new facts as they become realities. Another distinction divides the
"technicians" from the "investigators of large actual and conceptual structures".
The former prefer to devote themselves to the examination of specific individual
problems, to sift through various possible solutions, examining all the implications
and ramifications. They care little, however, about the general setting in which
problems occur. The latter, on the other hand, are remiss about individual
problems and devote their attention to the main general issues, tending to project
their globalising views of the matter in hand. These are ‘generalists’ by definition.
They prefer Gothic cathedrals to the minute Romanesque churches in some
hamlets of central Italy. I then introduced a further distinction between those who
paint in broad brushstrokes and those who work with an engraving tool. This applies
both to an artistic method and an expositive technique. The former favours large
frescoes and cares little for detail. The latter, on the other hand, obsessively focuses
on minute particulars and renders them with the utmost care. As you can see,
these distinctions are rather obvious ones, but they were of help to ‘categorise’ my
master Roéling.

9.5 The law and its historical-political-philosophical context

Using the same classifying criteria as you did for Réling, in which category do you
think you would fit?

In my own case, it’s hard to say. I leave it to others to catalogue me. The only thing
I could say is that | am more an ‘explorer’ than a ‘geographer’, as I will explain later.
I remember that [ was very taken by Gothic Architecture and Scholasticism, a short
book published in 1957 by Erwin Panofsky, the German American art critic. It
demonstrates how, in the thirteenth century, scholastic philosophy, which
represented a novel way of thinking and of setting forth one’s thoughts, was closely
related to the building of cathedrals.5® I have always told myself that I should be
following similar lines of thought in certain areas of modern scholarship to visualise
parallels and mirror images in my own field, law, for instance, and philosophy, art,
or society.

According to Panofsky, Thomas Aquinas in his Summa Theologiae introduced a
new, systematic way of exposing thought. Everything was divided into sections,
subsections, chapters, subchapters, rubrics, paragraphs, and numbers, and so
forth. It was only in the thirteenth century that laying out texts secundum ordinem
disciplinae began in a perfectly rigorous and systematic way in correspondence
with reliable symmetries. Panofsky considers the Summa "a veritable orgy of both
logic and Trinitarian symbolism” (p. 34). Well, according to him, the widespread

58 E. Panofsky, Gothic Architecture and Scholasticism, An Inquiry into the Analogy between the Arts,
Philosophy, and Religion in the Middle Ages. New York, 1957, Meridian Books, p. 157.
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study of that work of St. Thomas’s was responsible for generating a forma mentis
that also translated into architecture, where we find the same obsession with
systematic divisions and subdivisions, "methodical demonstrations", parallels of
parts, and so on. Gothic cathedrals are divided in trinitarian fashion into nave,
transept, and apse, being internally further divided into many articulations
systematically, and in so many smaller units “which are homologous in that they
are all triangular in groundplan and in that each of these triangles shares its sides
with its neighbors" (p. 46) The whole building can thus be theoretically divided
infinitely, according to the principles of “distinctness and deductive cogency” (p.
31). In short, this translated the logic of Thomism into architectural terms, and
transformed it into a ‘visual logic’.

In my own field I have tried — at least to some extent — to take up Panofsky's
approach, but plainly my results have been quite modest. Thus, for example, I
attempted to draw parallels between general theories and the historical conditions
of the period in which they were proposed. One example, in my book International
Law! tried to do this with the "dualistic" and "monistic" theories of the relationship
between national legal systems and international law. I have not the least doubt,
however, that the matchless masterpiece in this subject is Brecht's Life of Galileo,
as the playwright shows you in the clearest manner possible the practical,
historical, everyday consequences of certain worldviews.

9.6 An interest in human rights
Let us return to human rights. How did you become interested in this subject?

Before it could become my full-time occupation, there was my academic career to
consider and the cost I had to pay with my workload in technical-legal research.
This entailed writing papers and books on rather dull topics whose hold on me
worked only up to a certain point. However, the production of books of some rigour
— albeit somewhat apart from the political-ideological reality of the international
community — was a necessity, if only to first secure a tenured position and later a
university chair. In the meantime, almost stealthily, my interest for human rights
was growing. It was like having a ‘hideout at the back of the shop’ where I could
withdraw to study the things that I cared most about. In the vast world of human
rights, two key factors have been my guides. The first is subjective — personal
motivation — as, after all, what we are dealing with here is an actual social and
political context asking the law for a hearing, and this is the plea of individuals,
and whole peoples, pleading for their day in court, loudly clamouring that not only
States, but individuals, too, exist to be heard. The second element is the academic
environment itself, or the opportunity of interacting with the exceptional people I
sketched for you earlier. My professor, Giuseppe Sperduti, for example, who after
the War started to become more open to natural law. In his case, his rediscovery of
Roman Catholic natural law came through his human rights studies. Sperduti has
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written many very fine thoughts on the Universal Declaration of Human Rights, for
instance. He sat as a competent and influential member of the European
Commission of Human Rights in Strasbourg, and later went to the United Nations
to serve on the Commission on Human Rights. And every now and then he would
say to me, “Cassese, I can’t make it. You go”, or he would take me with him. I owe
to him my first experiences as an explorer. It was then that this hobby of mine,
developed in my humble ‘back shop’, by good fortune, profited most from having
such a man as teacher and mentor. The result for me was a major boost and an
enriching experience, or at least that is how I feel about it.

[ went to Warsaw in 1967 as an expert for the Italian Ministry of Foreign Affairs. It
was a United Nations meeting on economic, social, and cultural rights. The
following year I went to the UN Conference on Human Rights in Tehran, and we
met the Shah. However, I also wrote in a legal journal something not exactly in
favour of the reality that I had encountered in Iran. However, the bulk of my
criticism was censored by the eagle-eyed editors of the journal. In their opinion,
there was not the least need for entangling the law with a political criticism of the
Shah’s regime. The Savak secret police ruled... What the UN was aiming to achieve
with this initiative was far from unambiguous. And yet the Father of Human Rights,
the great René Cassin was there in person. I even managed to meet him — an
emotionally charged experience for me. I admired the French jurist and knew well
how much he had worked at home and at the UN for human rights to be respected.
When this period ended, [ moved on to other topics, step by step. War was the first
one that I had to deal with, then I gradually made my way back towards human
rights.

To use a metaphor that is to be found in Le Petit Prince, chapter 15, men can be
divided into “geographers” and “explorers”. My brother Sabino has already evoked
the passage in one of his brilliant autobiographical books, so I am stealing all this
from him. As you will remember, in that chapter of his book, Saint-Exupéry's Little
Prince meets an old gentleman at a certain point, a geographer by trade, that is to
say, someone who studies oceans, mountains, rivers, lakes, canyons, and so on.
However, when the Little Prince asks the geographer how all those places are and
how you can get to them, he replies that this is not his concern, for he studies only
mountains and landscapes without ever moving from his room. It is the explorer
who should visit them, occasionally coming to see the geographer and tell him how
these things are. The geographer is not interested in "ephemeral" objects, such as
flowers. He deals only with important, massive features such as mountains,
volcanoes, and deserts. Well, to take up that metaphor, I began my studies by
behaving not unlike that geographer, by studying from home books, letters,
documents, treaties, that referred to a slew of events that had happened all over
the world, and what I attempted was to project my reflections on the legal facets of
all those ‘mountains’ and ‘seas’ that I had studied. But there came a certain
moment when I felt the urge to get out of the study where I had burrowed myself,
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my place for research and meditation. I had to emerge and see those places for
myself, and also explore and experience these "ephemeral” things, which last but
a day or two. That is how I discovered that all those places were not only part of
nature, but that they were peopled by human beings, and that many of them were
suffering because of the devastations of the violence of war, or often suffered from
humiliation under pitiless oppressors. Leaving metaphors aside for a while, I
became an inspector of prisons and police stations, I was an international judge, I
did my fieldwork in Africa while part of an international commission of inquiry in
Darfur. I tried to "explore the world". This is how my interest grew for these two
phenomena, war and human rights, that take up so much space in our lives today.

Something else that I would not like to see forgotten is the convocation by
Switzerland of an international Conference of the Red Cross for updating the 1949
Geneva Conventions. This Conference, which I mentioned before, lasted from 1974
to 1977. 1 was part of the Italian Delegation but also in this case our government’s
instructions had been vague, to say the least. My own intervention was based on
the generic humanitarian brief that I had received, but I spoke out strongly in
favour of civilian populations and made the case that some powers that the military
authorities wielded ought to be curtailed. I remember receiving the congratulations
of some delegates from Third-World countries, while one member of the US
delegation became rather angry and called a caucus of NATO countries in the
course of which [ was publicly rebuked. The year after this, and from then on, Rome
asked me not to attend the sessions anymore, although I was still formally part of
the Delegation. Undoubtedly, a narrow margin for manoeuvre does exist, but it can
close up just as easily.

Within the United Nations’ system, I further recall a debate on genocide at the
Commission on Human Rights based on the account written by the excellent
Rwandan judge Ryiushankiko. The preface to the Report recalled historical
precedents and mentioned, among other things, the genocide of the Armenians in
1915. The Italian Ambassador gave me precise instructions which had been agreed
upon within NATO circles. I was to ask, in concert with some other Western
delegates, for the deletion of this reference because Turkey, a NATO member, was
opposed to the qualification of this massacre as a "genocide". I objected to the
Ambassador that this amounted to censorship of the opinion of an independent
expert and that, at any rate, whether or not the Ottoman massacre of the
Armenians should be defined as genocide, it was an open question which certainly
could not be decided by a political vote. But there was nothing to be done,
instructions were instructions, and one could not deviate from that. A few days
later, I made up the excuse that my wife was unwell and that [ was urgently needed
home in Italy. Actually, [ was not overkeen about delivering such an intervention,
and the task was entrusted to one of our country’s diplomats. In conclusion, these
spaces where we may defend some of our ideas are indeed narrow, and history will
never be erased by diplomatic expedient.
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9.7 Mentorship

You have often said how meeting the great Dutch jurist and judge B.V.A. Réling had
been crucial for you...

My encounter with Judge Roling was one of the most defining meetings of my life,
and an occasion that I consider fundamental to this day. He was already sixty-
seven years old when we met in Strasbourg in 1973. He was there to lecture on
humanitarian and international criminal law, while my talks were about the
protection of civilian populations in wartime. Incredibly, he asked me if he could
come and listen in on me. There were only three of us teaching that week (the third
man was Pierre Boissier, a Swiss expert), and Réling shared his experiences as an
international judge with us over dinner in the evenings. From that moment, an
important friendship was born. I was curious to learn from his vast experience. He
had great intellectual charm and a vast culture, although I would not have said
that he was a profound jurist. He had written a superb book entitled International
Law in an Expanded World (1960) which was mostly historical/political, however,
but it deserves to be read for highlighting how the international community was no
longer represented by the version one could study from books. There was
something new, a post-colonial world, the Third World, and locking eyes with this
new international community was something that we needed to do, because of what
it was becoming.

Ro6ling's personality stands alone in the international law scholarship landscape of
the last century for two reasons. The first is that he was the only major jurist to
have looked beyond the narrow confines of the law and to have sensitively engaged
with history, political science, sociology, and peace studies. The second is that
because he was not afraid to admit that jurists should not limit their approach to
comment on existing legal norms and institutions, but ought to do everything
needed to change whatever works poorly, or no longer corresponds to the needs of
the present world. In the last years of his life, R6ling went on repeating that jurists
had to contend with the "natural law of the nuclear age".

There was another reason for the admiration I felt for Réling: he belonged to the
ranks of those men whom Hegel (in the Introduction to his Lectures on the
Philosophy of History) calls "men of passion" (Menschen von Leidenschaften). Hegel
says that they have "the passion of their end," and direct "all their character, their
genius, and their natural inclination," toward that goal. This is what Hegel says:
"The man who produces something of value puts all his energy into it; he does not
have the ‘dispassionateness’ of hankering after this or that; he does not meander
between many different purposes, but he is wholly devoted to his truly great end.
Passion is the energy of this end and the determination of this will". This is what
Ro6ling was like.
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He did not write extensively, and never a monograph in the field of international
law working out in depth its articulations and ramifications. However, his vision
was clear, his ability to frame legal phenomena to fit a broader historical and
political perspective was extraordinary. He taught me a great deal.

We were both attending a convention where I was presenting an essay and I briefly
gave him a summary as we spoke. I was attempting to demonstrate the weakness
of certain principles that apply in humanitarian law — the one that makes us ban
weapons causing unnecessary suffering, for instance, and the one that has us
prescribe the proportionality of response as a matter of principle. I supported the
view that these principles could be held from a theoretical position, but that they
were not taken seriously when it came to application in practice. I inferred from
this that their value was scant, and I was inclined to play down their importance.
Eliminating weapons that cause unnecessary suffering might look like a wonderful
idea but, after working it out and examining various war and conflict scenarios, my
conclusion was that no one had ever paid much serious attention to the idea. After
I finished my lecture, Réling stood up and criticised me — courteously, but firmly -
arguing that I was wrong on the ground that legal principles carry an importance
of their own and lead an independent existence. They may lay dormant, even for
fifty years, and then one day a judge rediscovers them and they are revived. It was
a real lesson for me, not only from historical and moral perspectives, but also from
a legal point of view. What I had in fact grasped was that the existence of legal
principles was somewhat similar to the existence of Pirandello’s Six Characters in
Search of an Author — they ‘exist’, although only virtually, and to ‘become incarnate’
is what they seek, looking for a maker who can let them be flesh and give them
concrete existence. They are in search of someone who can make them appear on
stage. This gave me the intuition of a ‘potential’ waiting for an opportunity of
‘realisation’. It was later, in the course of my work as a judge in The Hague, that I
fully realised that I actually could imbue these principles with succum et
sanguinem, as the possibility of embedding these principles into concrete reality
can come through a court ruling.
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CHAPTER TEN - Summing Up: How Fares Leviathan?

10.1 Is Leviathan still looming over us?

Having gone this far, perhaps we should ask ourselves this: does the Leviathan State
still hang over us all, exerting its monopolistic control over our lives and hugely
intruding on private relationships? Can it still decide on life and death, even as far
as the international relations of individuals are concerned?

This is a question that touches on a complex problem, and answering it is no easy
matter. I hasten to say that I will attempt an answer only as regards the presence
or absence of an international-relation Leviathan. I feel uneasy talking about the
role of the state in internal relations, that is to say within the community of
individual states. It just seems that, within its “internal” remit, the state on the one
hand keeps on losing even more power over its own national community because
“supranational” entities continually interfere, but also on account of various bodies
and structures that are, as it were, placed beneath its centre of authority: the
regional and municipal authorities, private entities, etc. On the other hand,
however, the state recoups some of its powers by increasingly interfering with the
privacy of its citizens. Intra rem publicam nulla salus,”® in a nutshell. But a
sociologist would formulate these elementary observations much better than I can.

As a matter of fact, we can trace back this “Leviathan vs human rights”
juxtaposition to the work of a great French jurist who foresaw it during the early
years of the Second World War. This was eminent French jurist René Cassin, who
joined General De Gaulle in London as an adviser on legal matters. In 1940, his
short but content-packed essay on Leviathan against Man and the human
community appeared in the April Nouveaux Cahiers of that year.0 Cassin
recognised “a pernicious phenomenon of our times” in the emergence of “Leviathan
states that embrace ideologies of violence, oppress individuality, whose sole aim is
the achievement of expansionistic hegemonies”. With the end of the war and the
victory of the more democratic Powers, it was Cassin’s hope that a “Universal
Declaration of the rights of the human person, supported by every nation with
precise guarantees” would come to be adopted. In his view, in order to reduce the
dangers posed by these “monster-like states” and to prevent post-war states from
shaping “concentration of powers to perpetuate themselves hypertrophically”, it
became necessary “from the bottom up, to give back individuals a sense of
responsibility together with a sense of their own dignity as the counterparts of their
freedom; at the top, to establish sets of common rules for all human groups,

59 “(There is) no salvation within the state”, a pun on the dictum extra Ecclesiam nulla salus (no
salvation outside the Church).

60 Cassin, René, “L’état Léviathan contre ’homme et la communauté humaine”, Nouveaux Cahiers.
Paris : Félix Alcan — Gallimard, 4éme année, no. 57 (avril 1940).
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whether regional or global, and to enforce compliance with these rules not only
through repressive means but also with the help of preventative methods based on
moral strengths as well as material solidarity”.

Cassin was a great jurist, a professor of civil law at the Sorbonne who later served
as Vice-President of his nation’s Council of State, the highest administrative court.
In 1940, as [ was telling you, he joined De Gaulle in London in a legal adviser
capacity. The story goes that when De Gaulle was proposing to enter into an
agreement with the British, it was him who asked the General (who was in London
with a few other Frenchmen): “But... How can we stipulate an agreement in the
name of France...”. To which General De Gaulle is said to have re-joined, “C’est
nous la France, Monsieur Cassin”. When he returned to his homeland after the
liberation of France, Cassin became very active in the drafting of the Universal
Declaration of Human Rights in 1948; he is actually seen as sharing in the
paternity of this document. I met him in 1968 in Tehran, on the occasion of the UN
Conference for the twentieth anniversary of the Declaration. Even if holding this
Conference in Tehran (where the Shah still ruled) came under much criticism in
France, by Sartre among others, Cassin — who had been President of the European
Court of Human Rights from 1965 to 1968 and had received the Nobel Peace Prize
in that same year — was one of the ‘star attractions’ at the Conference. He was
particularly courted by the Iranians, who saw him as providing legitimisation for a
conference held in a country under the control of a secret police force, the Savak.
Cassin was an elderly man (he was eighty-one at the time), but he still had his wits
about him and looked friendly, full of bonhomie with his snow-white, well-groomed
goatee, and his alert air. He died in 1976 at the age of eighty-nine. I was a junior
adjunct professor of international law at the University of Pisa at the time and, as
I was very active in the field of human rights, [ had been nominated a member of
the Italian government delegation to the Conference. I was a nobody, but I had the
chance to chat on a couple of occasions with Cassin, who was always most
courteous.

Let’s go back to our main topic: the current role of the Leviathan

Unfortunately, even if sovereign states have been stripped of much of their power
in favour of “managing centres” of a global character, they still lay down the law. It
is a fact that the international community is basically powerless against sovereign
states such as Myanmar, Zimbabwe, Iran, or North Korea that, together with China
in some respects, challenge international law in regards of human rights. And what
should we say about so many other states (many Arab and African nations among
them) that, although paying lip service to the prescriptions of democracy by holding
periodical political elections, remain in effect deeply authoritarian? As I see it, the
rules established by the two UN Covenants on Civil and Political Rights (and in
Article 1 of both instruments in particular) require that all states parties to the
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Covenants should promote the realisation of the right of ‘internal self-
determination’ of populations, implying full and unimpeded access to government
institutions. These rules, therefore, enforce democracy in substance and not merely
in form. Moreover, any state party to the Covenant possesses the right to request
from any other state full and absolute compliance with these rules. But is there
one state, among the many that are parties to the Covenants, that actually requests
the full realisation of democracy from any of those states mentioned above? Not a
single one! And the reason for this is that the relationships between states are still
based on mutual deference and predisposed by the necessities of trade, politics,
and ideologies.

10.2 Sovereignty and its enemies
Does state sovereignty still prevail?

I would like to recall the prophetic words that a great French jurist, Pierre-Henri
Teitgen, spoke in 1949 before the Parliamentary Assembly of the Council of Europe
when the idea of creating a European Court of Human Rights was being debated.
He said that one of the threats against liberty arose from an “éternelle raison
d’Etat’, adding that lurking behind the state, whatever form it took and even if it
was a democratic one, loomed “the permanent temptation of the raison d’Etat’. I
believe what he said to be still relevant today. In other words, Leviathan is currently
alive and alert. As I was reminding you earlier, Niemeyer was saying back in 1932
that international law is built on a volcano named °‘sovereignty’ and that it is
enough for this dormant volcano merely to awaken, and the entire fabric of
international institutions is shaken from the foundations up. If you prefer, we can
use another metaphor. International lawyers walk and work on a rather thin layer
of ice. They should tread with caution, therefore, as they proceed lest this ice crust
breaks open into a chasm under their feet.

However, to remain within a Hobbesian context, | must add that if Leviathan is still
among us, so is its enemy Behemoth. As you know, Hobbes’ modern, centralised,
and authoritarian state (which has a monopoly over force and takes human beings
away from a “state of nature”) is the only means whereby civil war can be held at
bay. For Hobbes, civil war was a true nightmare as his were times of civil strife and
for him this type of conflict negates the structure of the state and social coexistence.
Civil war for Hobbes was to be feared as “the process by which a society loses its
soul” (whereas for Kant it is “a malady of the social body”). Hobbes, who wrote
another lighter and less important work under the title of Behemoth, after the other
Biblical monster, makes this beast®! the very depiction and incarnation of civil war,

61 ‘Behemoth, or the Epitome of the Civil Wars of England’, in T. Hobbes, The English Works, vol. VI
(London, Bohn, 1839-45), online: http://oll.libertyfund.org/tile/770/89923 .
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terrifying because it threatens the state with disintegration.

It is therefore correct to say today that if Leviathan endures, Behemoth is gaining
the upper hand. Unitarian states are breaking up everywhere one cares to look.
Ethnic and religious tensions generate extremely powerful centrifugal forces that
drive the modern state towards its disintegration. It is a paradox that civil wars
tend to resolve with the constitution of new states. Think about what happened in
Kosovo, and in so many African countries still, in places where the colonial powers
forcibly and selfishly joined together ethnic, tribal, and religious groups now
searching for an identity and independence of their own. Sudan has already de
facto split into two states, Sudan in the north and South Sudan, following a
referendum on self-determination. It may also be that one day the Darfur region
will secede from Khartoum. The same thing is happening in so many other areas
of the world. Basically, Behemoth has been unleashed, it wants Leviathan dead,
but only so that it can create so many other infant Leviathans...

Add the fact, if you will, that Leviathan is now also undermined by so many new
players whom we may call “non-state organised entities”. What I mean by this
expression is that there are organised groups forming within the states which do
not start a civil war but co-habit with their state despite having their own
organisation structure, their own militia, as well as social and political functions
which they carry out. A case in point is Hezbollah in Lebanon: a state within the
state. Also think about entities that form in territories under military occupation:
Hamas in the Gaza Strip and the Palestinian Authority in the territories occupied
by Israel.

But are there not also international institutions that, in a sense, act to curb and curtail
sovereignty? After all, the UN and all the other international organisations do more
than just promote between-state cooperation. They also act as ‘buffers’, as it were,
lessening attrition and tensions, and they are also instrumental in calming tempers
down and warding off the risk that states resort to violence. Basically, do these
organisations not also serve to circumscribe the role of sovereignty?

Oh yes, of course. To remain within the realm of metaphors, one could even say
that inter-governmental organisations serve as an extra burden and ballast on the
ship of state, bearing down on the states’ violent urges for sovereignty, the purpose
being to deter them from exercising their sovereign prerogatives — or at least to
exercise them in such a way as is not entirely arbitrary, or confrontational, in
regard of the principle of respect for human rights. Their usefulness is not in doubt,
but there are two limitations attached. First and foremost, they are ‘inter-
governmental’, which means that they are created by the states and are contingent
on the states themselves. After all, even the UN Secretary-General (who could in
theory exercise his own function autonomously and challenge authoritarian states
without fear) is actually conditioned by the major powers. A strong personality
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would be needed, a man or a woman of courage, ready to resign outright, or not to
seek a second mandate, in case of a confrontation with the five member states with
a permanent seat on the Security Council. The second limitation is that many
organisations created by governments, but thereafter dependent on them, end up
being far too unassertive towards their creators as well as excessively subservient.

We discussed this at length regarding the European Court. I seem to sense that for
you this Court is the emblem of the immense progress that has been accomplished in
the field of human rights but also outlines the limitations of this progress. What can
we do, concretely? What is it that everyone of us, even in a small way, should start
doing in order to contribute, even in the modest measure of what we can do
individually may be, towards the realisation of human rights, the prevention of war
and the humanisation of armed conflicts?

This is actually a difficult question to answer. Unfortunately, what the historian
Alfred Loisy wrote in 1928 is still valid today: “humankind has long existed, but
humanity has yet to be created” (le genre humain existe depuis longtemps,
humanité reste a créer).°2 You ask me: “What can anybody do?” I shall try and
answer by first suggesting two sorts of responses which I believe should be avoided.
The first is what Lucretius speaks of in the proem of the second book of his
admirable poem. First and foremost, let us avoid any attitude that would be like
watching a disaster at sea while comfortably seated on dry land at a distance from
all tragedy: a wrecked ship is sinking, and the survivors frantically attempt to
escape from the waves. Or the remote contemplation of a battlefield while fighting
goes on, without sharing any danger yourself (tua sine parte pericli). Lucretius then
adds: “not that it is pleasant or pleasurable to see someone else in distress, but
because it is sweet to behold those evils that you yourself are spared” (non quia
vexari quemquamst iucunda voluptas, sed quibus ipse malis careas quia cernere
suave est). A similar detachment, often grounded on the miserable truism that “this
is how the world turns, catastrophes happen and always will”, should be strongly
rejected. It is morally unacceptable. It is the basis of a criminal form of apathy.

The second attitude that should be avoided is even more to be deprecated. It is
suggested by Candide on the last page of Voltaire’s masterpiece: this is the way the
world turns, and thus it behoves us all to look no further than the “cultivation of
our own garden”. What this means is that each of us should mind his own, his
career and family and, all in all, exclusively care about his “particular” ends, which
reminds us of a famous passage from Gucciardini, and possibly also involves
striving to make money. And it is this “particular”, as we have seen, that crushes
man under the weight of his own selfish burdens. The attitude is, alas, rather
commonplace but yet squalid, morally speaking.

62 Alfred Loisy, La morale humaine, Paris, Emile Nourry Editeur, 1928, p. 219.
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[ still have to answer your question. Until now, I have only told you what should be
avoided... Admittedly, there are no recipes. It may perhaps be said that everyone of
us, within the range of his abilities and possibilities, should endeavour to
contribute towards making social and political relationships less oppressive,
whether at home or abroad. I know, the task is titanic but, again, we just have to
use such strength as we have. This does not mean that we should all become heroes
or spiritual leaders, new Mahatma Gandhi, Nelson Mandela, Father Milani,o3
Mother Theresa, or Martin Luther King. Non omnia possumus omnes, “we are not
all capable of all things”. It is enough to listen to the voices of others, and to
endeavour to do our part with our actions or reflections, even if this seems to be a
relatively modest and rather unremarkable thing to contribute.

We must also focus on the young. Italian philosopher and historian Benedetto
Croce was wrong when he said that youth had no other duty but to grow up. On
the contrary, young people who have not yet grown miserable with disenchantment
as we old folks have (speaking for myself, of course), these young people must rise
against the distortions as well as the hardships of life all around us. They must
rebel and proclaim their high ideals, even if they are beyond their reach. They must
stir up the minds of others. They must demand with all their strength that things
change. Do you remember The Old Man and the Sea?

Indeed. Hemingway'’s novella about an old fisherman who struggles to catch a giant
swordfish, eventually killing it after three days of fierce resistance. He sails home
with it lashed to his skiff but on the way back the fish is mauled piecemeal by sharks,
and when the old man reaches land, only its head, huge spine and tail are left. It is
the tale of a stubborn fight and a story of failure.

Yes, Santiago, the aged Cuban fisherman, having tried his mettle against the
largest swordfish he has ever seen, a marlin, and having killed it, is eventually
defeated. But there is a boy whom the old man has taught his craft, his name is
Manolin. He is waiting on the shore to help the old man. When he realises that
Santiago is all but worn out, he weeps hiding his tears. You see, The Old Man and
the Sea is a parable of life. This is because not only must the sailor struggle and
challenge himself to “exorcise dark evils”, even though he knows he will not make
it in the end, but above all because of the presence of this lad, the only person who
is there for Santiago and the only one who will continue to ply his trade and keep

63 Father Lorenzo Milani (1923-1967), an iconic figure of Italian Catholicism, worked for many years
as an educator in the scuola popolare (People’s School) movement promoting activities that seemed
radical at the time for students with a disadvantaged family background, such as full-time
schooling, a curriculum that would prove meaningful to students’ life choices and encouraging a
critical appraisal of national and international events. His teachings included supporting
conscientious objection to compulsory military service, proposing that “obedience is not a virtue
anymore” in view of Italy’s recent experience of fascism and the general trend of modern states. He
also denounced the inequalities of a class-based education system.
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thinking about him.

Are there really so many hurdles ahead of us?

Yes, quite a few, but let us not ignore them, or allow them to bring us down.

And are there ‘anti-depressants’ for them, so to speak?

Oh yes, the thoughts and example of others do help. Do you remember the last
page of Nelson Mandela’s memoirs, Long Walk to Freedom? This is where he writes:
“I have walked that long road to freedom. I have tried not to falter; I have made
missteps along the way. But I have discovered the secret that after climbing a great
hill, one only finds that there are many more hills to climb. I have taken a moment
here to rest” And then he goes on to say, in no less momentous words: “But I can
rest only for a moment, for with freedom come responsibilities, and I dare not linger,
for my long walk is not yet ended’. What an extraordinary moral example!
Inspiration from Mandela should do it.
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